


ABANDONMENT. 
DIVORCE. 
See statement of ease for facts held not sufficient evidence of aban- 
donment of homestead. Kessler vy. Draub, 575. 


sSATEMENT. 
PRACTICE IN DISTRICT COURT, 2, 3. 
A petition filed by the husband to recover damages for the wrong- 
ful killing*of his wife, did not negative the fact that other persons 


were entitled to damages under the statute, and eontained no alle- 
gation that suit was brought for the benefit of others in interest : eld, 
There being nothing apparent on the record showing the interest of 
others, the objection could not be raised on demurrer. Cotton Press 


+ a 2 Bradl UE 5DS7. 


ACCIDENT. 
CONTRACT, 1. 


ACCOUNT. 
ESTOPPEL, 2. 


ACKNOWLEDGMENT. 

COMMUNITY PROPERTY, I. 

EVIDENCE, 7. 

1. In trespass to try title, the plaintiff, after making affidavit to the 
loss of the original, offered in evidence a certified copy from the rec- 
ords of the proper county of what purported, on its face, to be a deed 
from Henry Millard as attorney in fact for George W. Glasscock. It 
was authenticated for record by the affidavit of a subscribing witness 
only, as follows, viz.: ‘REPUBLIC OF TEXAS, county of Milam.—Be- 
fore me, Nathaniel C, Raymond, special deputy for Arthur Eldridge. 
elerk of the County Court of Milam county, for this purpose person- 
ally came and appeared ‘Thomas Dillard, one of the witnesses to the 
foregoing instrument, who acknowledged his signature as such and 
made oath that he saw George W. Glasscock sign the same as the 
attorney in fact for Henry Millard, for the purposes therein express- 
ed. Given under my hand and seal, there being no seal of office, this 
first day of June, A. D. 1843.—N. C. RAYMOND, special deputy for 
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ACKNOWLEDGMENT —continued. 
Arthur Eldridge, clerk :*’ Held, To have been properly excluded, 
Cavit v. Archer, 166. 

2. The certificate of a notary publie to a deed signed by the hus- 
band, and which, being formal in other respects, recites that ** they 
severally acknowledged that they had executed and delivered the 
foregoing conveyance as their voluntary act and deed, for the pur- 


poses and considerations therein expressed,”’ and after reciting the 
privy examination of the wife, states ‘‘she, the said A B, declared 


that she had willingly signed, sealed, and delivered the same, and 










that she wished not to retract it,’ is sufficient. Solyer v. Romanet, 


562. 





3. Such a certificate substantially meets the requirements of the 
statute, that the wife shall, in order to pass her interest, acknowledge 
the deed **to be her act.”’ (Paschal’s Dig.. art. 1063.) Jd. 


ADMINISPRATION. 








© 
DECLARATIONS. GUARDIAN AD LITEM. 
ESTATES OF DECEDENTS. JUDGMENT, 2. 

S, 4, &, 6, 7. LIMITATION, 1, 3. 
















ADMINISTRATOR'S SALE. 
DECLARATIONS. 
FRAUD, 8. 

Where there was no evidence affirmatively showing the length of 
time for which notice was given of an administrator’s sale of land, 
and the deed executed to the purchaser did not, by its recitals, show 

the absence of due notice, the court did not err in refusing to charge 

in regard to the question of notice of the sale as affecting the title of 

the purchaser. Johnson v. Richardson, 481. 












ADMISSIONS. 
EVIDENCE; 15. 





ADVANCEMENTS. 
EVIDENCE, 7. 













ADVERSE POSSESSION, 
POSSESSION. 


TRESPASS TO TRY TITLE. 15. 


AFFIDAVIT. 
APPEAL, 13, 14. 





l. The affidavit of an assignee in bankruptey, that ** no property or 
other funds has come into my [his] possession as assignee of — 





and that I, the plaintiff herein, as assignee, am unable to give bond 
and security for costs, as provided by law, for the purpose of prose- 
euting my appeal,” is not such an affidavit as is required by article 





INDEX. 


AFFIDAVIT—continued. 
1408 of the Revised Statutes to authorize an appeal without bond. 
Wooldridge v. Roller, 447. 

2. An assignee in bankruptey does not belong to that class of trus- 
tees who are exempted by the statute from giving bond, in order to 
prosecute an appeal. Td. 

3. An affidavit by a party desiring to appeal, that he is ‘* unable 
to pay the costs,’ is not in compliance with article 1401 of the Revised 
Statutes, which requires the afflant to ** make strict proof of his ina- 
bility to pay the costs, or any part thereof.”’ Td. 

1, While the affidavit of inability to pay cost, or give security there- 
for, is sufficient if not contested, under article 1401 of the Revised 
Statutes it is only so when made before the county judge where the 
affiant resides, or before the court trying the cause. Jd. 

5. The aflidavit required by article 1401 of the Revised Statutes to 





entitle a party to appeal without bond and security, cannot be made 
before a notary publie. Jd. 

6. See opinion for suggestions of difficulties likely to arise under 
article 1401 of the Revised Statutes, which are stated as a caution to 
parties desiring to appeal without bond, on affidavit of inability to 
pay costs or give security therefor. Jd. 


AFFIRMANCE ON CERTIFICATE. 
PRACTICE IN SUPREME CouRT, 15. 
1, See opinion for objections to affirmance of a judgment on certifi- 
cate without reference to the merits, which, in view of facts certified 
to by the clerk, were held not well taken. Perez v. Garza, 571. 

2. An appellant abandoned his appeal by filing a petition for a writ 
of error on the day when, in compliance with his appeal bond, he 
should have filed the transeript in the Supreme Court. On motion 
of appellee to affirm on certificate the judgment rendered by the court 
below, appellant resisted the affirmance on the ground that he had 
abandoned his appeal: Held— ° 

1. That the right of the appellee to the execution of his judg- 
ment could not be delayed by such means. 

2. The enactment of the statute which authorizes an affirm- 
ance on certificate without reference to the merits, originated in 
the fact that an appellant might formerly, after delaying the col- 
lection of the judgment, decline to prosecute the appeal. 


- 


» 


3. To permit an appellant, after delaying the collection of a 
judgment for nine months by his appeal, then to abandon it, 
and by writ of erfor to stay collection for a twelvemonth louger, 
would be to make a mockery of the law. Jd. 

3. This case distinguished from one in which plaintiff had delayed 
the effort to enforce his judement, no appeal having been perfected, 
though the delay may have been occasioned by an erroueous belict 
that the appeal had been perfected, Tn such ease the delay would 
not deprive the defendant of his writ of error, Jd. 













































AGENT. 
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MORTGAGE, 8. 


AGREED CASE. 
See directions, under rule 59, for proper practice in preparing an 
agreed case, so that questions of law and of fact may be agreed upon 
nud stated separately. Life Insurance Co. vy. LePert, 504. 


AGREEMENT. 
CONTRACT. 


ALLOWANCE. 
COMMUNITY PROPERTY, 3, 4, 5. HOMESTEAD, 7, 9. 
ESTATES OF DECEDENTS, 8, 13, LIMITATION, 1, 2, 3. 
14, 15. 





AMICUS CURLA. 
A court, on the suggestion of an amicus curiw, cannot act on 
matters which should be presented by exception or plea. Moseby vy. 


Burrow. 396. 





ANCIENT INSTRUMENT. 

PRESUMPTION, 2. 

A paper purporting to be a transfer of a headright claim, dated 
January 9, 1838, was originally written with blank spaces, which were 
afterwards filled up with amounts and names. In the body of the 
instrument the vendor’s name was spelled differently in different 
places, though evidently not written thus by himself. This transfer 
had, at various times, been recognized and acted on by parties claim- 
ing under it until May, 1879, when it was offered in evidence as the 
basis of title, after showing that it had been found in a place where, 
under the cirgumstances, it might have been reasonably looked for, 
and came from a proper custody, accompanied with the evidence of 
several witnesses, who testified to their belief of the genuineness of 
the signature of the vendor: Held— 

1, That the custom of preparing such transfers in blank was 
so frequent as not to require explanation. 

2. The fact that the vendor’s name was spelled differently in 
different places in the instrument, would not vitiate it. 

3. It was an ancient instrument, and the evidence was sufli- 
cient to support a verdict in favor of its*genuineness. 

4. Though made before the issuance of the headright certifi- 
cate, it took effect on the certificate when granted. 

5. Such a transfer constituted, as against the heirs of the 
vendor, a superior title to the land covered by the headright 
certificate, and which was patented in the name of their ancestor. 

Hollis v. Dashiell, 187. 






INDEX. 


APPEAL. 

AFFIRMANCE ON CERTIFICATE. PRACTICE IN SUPREME COURT. 
CONSTITUTIONAL LAW, 8, 9, 10. 9, 13. 

INTERVENOR, 2. 

1. The transcript of a cause was, by order of the Supreme Court, 








permitted to be filed after the expiration of the time allotted to the 
assignment to which the cause belonged, and when counsel for appel- 
lees Were not attending the court. At a subsequent term of the court, 
and in proper time for causes returnable at that term, appellees moved 
to dismiss the appeal for insufficient appeal bond: eld 
1. ‘That as the transcript was filed after the assignment, appel- 
lees had no opportunity to file their motion in the time re quired 
by rule 8. Their failure to do so could not be considered as a 
waiver of even formal objections to the bond, under the terms of 
rule 8, 
2. Appellees were not concluded by the action of resident coun- 
sel, who, at a former term, after the assigument had passed, in 
the absence of appellees’ counsel, assumed to represent them and 


consent to a continuance of the cause. Jloward vy. Malsch, 60. 


2. Overton v. Terry, 49 Tex., 777, approved. Id. 


The tiling by an appellee of a certificate for affirmance, will 
not estop him from afterwards attacking the appeal bond for insufti- 
ciency, after appellant has filed the transcript under leave from the 
court. ld. 

4. See opinion for appeal bond fatally defective because of misde- 
scription of the judgment appealed from. Id. 

d. The faet that a cause is continued to carry into effeet a judgment 
Which finally settles and adjusts all matters involved in the suit, will 
not prevent an appeal, Gaston v. Boyd, 282. 

6G. ‘The affidavit of an assignee in bankruptcy, that ‘tno property or 
other funds has come into my [his] possession as assignee of ———. 
and that I, the plaintiff herein, as assignee, am unable to give bond 
and security for costs, as provided by law, for the purpose of prose- 
ecuting my appeal,” is not such an affidavit as is required by article 
1408 of the Revised Statutes to authorize an appeal without bond. 
Wooldridge v. Roller, 447. 

7. An assignee in bankruptey does not belong to that class of trus- 
tees Who are exempted by the statute from giving bond, in order to 
prosecute an appeal, Jd. 

8. Au affidavit by a party desiring to appeal, that he is ** unable to 
pay the costs”? is not in compliance with article P01 of the Revised 
Statutes, which requires the affiant to “make strict proof of his 
inability to pay the costs, or any part thereof.”? Jd. 

9. While the affidavit of inability to pay cost, or give seenrity there- 
for, is sufficient if not contested, under article 1401 of the Revised 
Statutes it is only so when made before the county judge where the 
afliant resides, or before the court trying the cause. Jd. 

10. The affidavit required by article 1401 of the Revised Statutes to 
43 


APPEAL—continued. 





INDEX. 


entitle a party to appeal without bond and security, cannot be made 
before a notary public. Jd. 

11. See opinion for suggestions of difficulties likely to arise under 
article 1401 of the Revised Statutes, which are stated as a caution to 
parties desiring to appeal without bond, on affidavit of inability to 
pay costs or vive security therefor. Id. 

12. When the brief of appellant fails to subjoin to each assignment 
of error or proposition relied upon for reversal of the judgmeut, a brief 
stutement, in substance, of such proceedings contained in the record 
as are necessary to explain and support such assignment and proposi- 
tions, without intermingling such statement with arguments, reasons, 
conclusions, and references, the appeal may be dismissed. Wallis v. 
McManus, 534A. 

13. See statement of case for an affidavit which would sufticiently 
excuse delay in filing the transcript. Warren vy. Wooters, 56s. 

14. The affidavit required of a party wishing to appeal without giv- 
ing bond, that he is unable to pay the cost, or any part thereof, or to 
give security therefor, must be made before the county judge of the 
county where the affiant resides, or befere the court trying the case. 
A jurat to such an affidavit, attested by the clerk of the court trying 
the cause, after the adjournment of the term, is not sufficient. Jd. 

15. ‘The law recognizes no limitation on the right of appeal given by 
the Constitution to the County Court from a judgment of a Justice's 
Court, when the amount of the judgment exceeds $20. Pevito v. 
Rodgers, 581, 

16. An appeal lies to the Court of Appeals from a judgment of the 
County Court dismissing an appeal from a Justice’s Court, where the 
amount of the judgment was for more than 820; and where the civil 
jurisdiction of the County Court has been transferred to the District 
Court, an appeal lies, under like cireumstances, to the Supreme Court. 
Id, 

17. ‘The limitation imposed by section 16 of article 5 of the Consti- 
tution, on appeals from the County Court in causes appealed from 
a Justice’s Court, applies only when there has been a trial de novo on 
the merits, and the recovery was less than $100. Jd. 

1S. The jurisdiction of the Supreme Court is not limited, in the Con- 
stitution or statutes enacted in pursuance thereof, by the amount of 
the judgment appealed from. Its jurisdiction is coéxtensive with the 
limits of the State of all judgments in civil cases of which the District 
Courts have original or appellate jurisdiction. Jd. 

19. In the absence of proof that the name of one party recited in 
the body of an appeal bond, as a surety, (but whose signature does 
not appear to the bond,) was placed in the body of the bond by him- 
self or by his authority, the approval of the officer before whom the 
bond was executed will not validate it. The mere recitation of the 
hames of sureties in the body of an appeal bond, is not, of itself, 


sufficient to bind those whose names are thus recited. Jd. 
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APPEAL BOND. 
APPEAL, 1, 2, 3, 4. 
1. An independent executor, who appeals from a judgment of the 
District Court, as such, for the benefit of the estate he represents, is 
hot required to execute a statutory appeal bond, Buttlar vy. Davis, 74. 
2. An appeal bond executed by an independent executor, as such, 
in a suit prosecuted or defended by him for money or for property 
for the use and benefit of the estate represented by him, is not a 
statutory bond upon which the Supreme Court can enter judgment 
as in ordinary eases of appeal. Jd. 
3. Tucker v. Anderson, 25 Tex. Supp., 158, approved. Jd. 
$. The case of Battle v. Howard, 13 Tex., 345, discussed. Jd. 
5. A bond, filed as an appeal bond, which fails to bind the obligors 
for the payment of all the costs which have accrued in the court 
below, or which may accrue in the appellate court, and which fails 
to stipulate for the payment of ‘tall such damages as” the appel- 
late court **may award against”? the appellant, is neither a cost bond 
nor a supersedeas bond; and the stipulation in the bond to perform 
the judgment, sentence, or decree of the Supreme Court is not, of 
itself, suflicient, Reid v. Fernandez, 379. 
6. When the conditions of a statutory bond are clearly and defi- 
nitely stated in the law, if the bond does not literally follow the 





statute, it must fully and clearly embrace all the conditions prescribed 
by it. Jd. 

7. See construction of the statute regulating appeal bonds, and the 
suggestion that a more strict observance of its provisions will be 
exacted. Jd. 


APPROVED CASES. 
CASES APPROVED. 


ARBITRATION, 
COMMISSIONERS OF APPEALS, 1, 2, 3. 


ARGUMENT OF CAUSE. 
PRACTICE IN Disrricr Court, 15. 


ASSIGNEE IN BANKRUPTCY. 

AFFIDAVIT, I. 

APPEAL, 6, 7. 

1. The sale by an assignee in bankruptcy is not rendered void, as 
to the interest of the bankrupt, by reason of a failure to make an 
adverse Claimant a party to the proceedings of sale. Pope v. Daven- 
port, 206. 

2. When a sale was made by an assignee in bankruptey of the 
bankrupt’s interest, without notice to an adverse claimant, and the 
sale for that cause was not made to the best advantage, the adverse 
claimant whose interest was not affected could not complain. Jd. 
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ASSIGNEE IN BANKRUPTCY—continued. 

3. Under section 5046 of the Revised Statutes of the United States, 
the assignee in bankruptey had the same right, title, power, and au- 
thority to sell, manage, and dispose of the property and estate of the 
bankrupt, as the bankrupt might or could have had if no assignment 
had been made. Zd. 


ASSIGNMENT OF ERRORS. 

JUDGMENT, 7. 

PRACTICE IN DISTRICT COURT, 19. 

1. An assignment of errors in the following terms, viz., ‘* The court 
erred in refusing the defendant a new trial for the reasons given in 
said motion,’ or, ** The court erred in not giving the several special 
charges to the jury asked by the defendant,” is not such a distinet 
specification of the grounds of error relied on as is contemplated by 
the statute and required by rule 34 of the Supreme Court. Pearson 
v. Flanagan, 266. 

2. The rules of court discussed, and the fact announeed, that an 
examination of the record, to ascertain what was intended to be 
reached by a general assignment of errors, often required more time 
than did the decision of the points involved, after they had been dis- 
covered. The rules of court were, among other things, intended to 
relieve the Supreme Court only of unnecessary labor, thus enabling 
the court to decide a greater number of causes during a term, and 
to relieve the crowded condition of the docket. Jd. 

3. Each error assigned should contain a distinet ground for the 
reversal of the judgment, with the specification of the reason why it 
should be reversed, and should be copied or substantially stated in 
the briefs. Jd. 


ASSIGNOR AND ASSIGNEE. 
LAND, 1. 
PURCHASE-MONEY, 2. 


ATTACHMENT. 

ACKNOWLEDGMENT. 

JURISDICTION, 7. 

So much of the opinion in 37 Tex., 88, as stated that ‘** the prop- 
erty attached had passed to the receiver; it was no longer the property 
of the plaintiff in error, and the levy of the attachment on it was 

was obiter dictum. Mose by v. Burrow, 396. 


void,” 
AUTHENTICATION. 
ACKNOWLEDGMENT. POWER OF ATTORNEY, I. 
EVIDENCE, 13. SURVEY, 3. 


In Mareh, 1874, the district clerk was an officer before whom a 


claim ugainst an estate could have been authenticated. Swift v. 
Trotti, 498. 
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AWARD. 
COMMISSIONERS OF APPEAL, 3. 


BADGES OF FRAUD. 
FRAUD. 1, 8. 


BANKRUPT. 

1. Under seetion 5046 of the Revised Statutes of the United States, 
the assignee ‘in bankruptey had the same right, title, power, and 
authority to sell, manage, and dispose of the property and estate of 
the bankrupt, as the bankrupt might or could have had if no assign- 
ment had been made. Pope v. Davenport, 206. 

2. The sale by an assignee in bankruptey is not rendered void, as 
to the interest of the bankrupt, by reason of a failure to make an 
adverse claimant a party to the proceedings of sale. Jd. 

3. When a sale was made by an assignee in bankruptcy of the 
bankrupt’s interest, without notice to an adverse claimant, and the 
sule for that cause was not made to the best advantage, the adverse 
Claimant whose interest was not affeeted could not complain. Jd. 

t. ‘The assignee in bankruptey had the power to sell the interest of 
the bankrupt in property to which there was an adverse claim, with- 
out making the adverse claimant a party; but the sale would be 
without prejudice to his interests. Pearson v. Hudson, 352. 

5. The courts of one State cannot make a decree ordering the con- 
veyance of land situated in another State which will be recognized 
as valid by the courts of the State in which the land is located; and 
the same principle applies to the assigument by order of a Bankrupt 
Court in one State of land situate in another State. Moseby v. Bur 
row, 396. 


BONA-FIDE PURCHASER. 
INNOCENT PURCHASER. 


BOND. 
STATUTES CONSTRUED, 23, 24, 25. 
STATUTORY BOND. 
A statutory bond on which summary judgment may be taken with- 
out notice to the sureties, must, to be valid, substantially conform 
to the statute. Haile vy. Oliver, 443. 


BOUNDARY. 
CERTAINTY. 
BREACH OF COVENANT. 
COVENANT, 1, 2, 3. 
LESSOR AND LESSEE, 1, 2. 
BRIEFS. 
1. When the brief of appellant fails to subjoin to each assignment 


of error or proposition relied upon for reversal of the judgment, a 
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BRIEFS—continued. 
brief statement, in substanee, of such proceedings contained in the 


record as are necessary to explain and support such assignment and 
propositions, without intermingling such statement with arguments, 
reasons, conclusions, and references, the appeal may be dismissed. 
McManus v. Wallis, 534. 

2. A brief should be so made as to enable the court to decide the 
case upon it, without reference to, or an examination of, the transcript. 


Id. 


CASES APPROVED. 


> 


MECHANIC’S LIEN, 6. 

1. Overton v. Terry, 49 Tex., 777, approved. Howard v. Malsch, 60. 

2. ‘Tucker v. Anderson, 25 Tex. Supp., 158, approved. Buttlar vy. 
Davis, 74. 

3. Grooms v. Rust, 21 Tex., 219, and Mead v. Randolph, 8 Tex.. 
196, approved. East Line & Red River Railroad Co. vy. Garrett, 133. 

1. Reeves v. Petty, 44 Tex., 249, and Green ev. Crow, 17 ‘Tex., 188. 
reaffirmed. Zorn vy. Arnold, 161. 

5. Bloom ev. Burdick, 1 Hill, (N. Y..) 148. and Porter's Heirs v. 
Robinson, 3 A. K. Marsh., 253, approved. Hollis v. Dashiell, 187. 

6. Robertson’s Administratrix v. Paul, 16'Pex., 472; Terry ev. Terry, 
39 Tex., 313; Mayman cv. Reviere, 47 Tex., 357; McLane ev. Paschal, 
47 'Tex., 370, approved. Abney vy. Pope, 288. 

7. Scogins v. Perry, 46 Tex., 113, reaffirmed. Donley v. W7 ygins. 
301. 

8. Johnson v. Eldridge, 49 Tex., 522, approved. Snider v. I. & G. 
N. R. R. Co., 306. 

9. Duty v. Graham, 12 Tex., 487; Ross v. Mitchell, 28 Tex., 150; 
and Perkins v. Sterne, 23 Tex., 561, approved. Blackwell v. Barnett, 
326. 

10. Wright v. Faweett, 42 Tex., 203; Rogers v. Johns, 42 Tex., 
339; and ex-parte Towles, 48 Tex., 413, approved. Williamson y. 
Lane, 235. 

11. Burleson v. Burleson, 28 'Tex., 410, approved. Sfovall vy. Car- 
michael, 383. 

12. Keyes v. Railroad Co., 50 Tex., 174, approved. Hermann vy. 
Ri ynolds, 391. 

13. Greneaux v. Wheeler, 6 Tex., 515, reaffirmed. Alstin v. Cun- 
diff, 453. 

14. ‘Taylor v. Boulware, 17 Tex., 77, and Wood v. Wheeler, 7 ‘Tex.. 
13, approved. Aessler v. Draub, 575. 


CASES DISCUSSED. 





1. Battle v. Howard, 13 Tex., 345, diseussed. Buttlar v. Davis, 74. 

2. Fisk v. Wilson, 15 Tex., 480; Ware v. Bennett, 18 Tex., 794: 
and Sprague v. Lreland, 36 'Tex., 657, discussed. Slackwell vy. Bar- 
nett, 326 


oO. 
val. 
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CASES DISTINGUISHED. 
AFFIRMANCE ON CERTIFICATE, 3. 
1. Distinguished from Stewart v. Mackey, 16 Tex.. 56; Brewer rv. 
Wall, 23 'Tex., 885; and Cross v. Evarts, 28 Tex., 523. Campbell v. 
Elliott, 151. 
2. The ease of Peiser v. Peticolas, 50 Tex., 638, distinguished from 
this ease. Crow v. Red River County Bank, 362. 
3. Distinguished from Johnson ev. Newman, 43 Tex., 628. Her- 
mann Vv. Reynolds, 391. 
$. Distinguished from Mann ve. Faleon, 25 Tex., 271. Webster vy. 
Mann, 416. 
5. Distinguished from Mitchell v. Runkle, 25 Tex. Supp., 132. Wil- 
liams v. Ball, 603. 


CASES OVERRULED. 
OBITER DICTUM. 


CERTAINTY. 

DESCRIPTION, 2, 3. 

ESTATES OF DECEDENTS, 11. 

HUSBAND AND WIFE, 3. 

A bond deseribed land as follows, viz.: “Two hundred acres of 
land, it being a part of the tract which I bought of Charles Vinzent, 
lying about one mile east of Mount Enterprise; said two hundred acres 
to be run off of the south end of said traet next to Jolin Salmonu’s, and 
extending across said south end :°? Held, That the bond was not on 
its face void for insufficient description, as the land might be iden- 
tified by the aid of extrinsic evidence. Rainbolt vy. March, 246. 


CERTIFICATE. 
PRIVY EXAMINATION, 2. 
SUATEMENT OF FACTs, 6. 


CERTIFICATE FOR AFFIRMANCE. 
AFFIRMANCE ON CERTIFICATE. 
APPEAL, 3. 

The filing by an appellee of a certificate for affirmance, will not 
estop him from afterwards attacking the appeal bond for insufli- 
ciency, after appellant has filed the transeript ander leave from the 
eourt. Howard v. Malsch, 60. 


CHARGE OF COURT. 
FAcT CASES, 6. NOTICE, 2. 
FRAUD, 8. POWER OF ATTORNEY, 2. 
INADEQUACY OF CONSIDERATION, 5. 
1. A charge of the court which in terms assumes the existence of a 
coutroverted fact as the predicate for law announced by the charge, 
iserroneous. H. & 7. C. R. R. Co. vy. Nixon, 19. 
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CHAR i E ( i C'¢ IURT continiwe d. 


CH 


2. It is the duty of the court to give definite instructions to the jury 
as to the true measure of damages to which a plaintiff may be entitled 
under the issnes and facts of the partienlar ease. Jd. 

3. See instructions, given on contributory neghgence, held subject 
to criticism, but not suflicient to require reversal of the ease. Td. 

1. See charge of court held defective, in not clearly defining the 

statute, it not clearly expressing the meaning of the statute as applied 
to the faets; which is, that the failure to ring the bell was negligenee, 
and if by reason thereof the deceased was not aware of the approach 
of the train, and the injury resulting from this negligence was the 
proximate cause, then defendant was liable. Jd. 
5. Although a charge of the court may be objectionable, in a civil 
case the error will not be sufficient to require the reversal of the judg- 
ment, if the attention of the court was not called to the error, either 
by exception or by asking a proper charge. 7. & P. PR. P. Co. v. 
Causey, 112. 

6. The failure of a sheriff ’s fee-book to show a charge for service 
of citation, is more in the nature of a negative presumption or in- 
ference of facet, legitimate in argument before the jury, than a pre- 
sumption of law, proper, as such, to be given in the charge; and a 
charge which, in effect, gives the same legal effect to the negative 
presumption arising from the want of such entry in the fee-book, as 
the affirmative return on the citation itself, that it had been served, 
iserror. Randall y. Collins, 435. 

7. The judge should not erase and interline a charge asked on 
the trial of a cause without the consent of the attorney who presents 
it. If he desires to give the charge asked in a qualified form, he 
should pass on the charge as presented, and give it, or not, in a quali- 
fied form, as a special and distinct charge. Cotton Press Co. v. Brad- 


ley, 587. 


ILDREN. 
HOMESTEAD, 5, 7, 8. 


CITIES AND TOWNS. 





The charter of the city of Laredo, granted in 1848, authorized the 
mayor and aldermen to sell and dispose of any property of the city 
for the benetit thereof. Under this charter, an ordinance was passed 
authorizing the mayor to ‘sell city lots,’ and another authorizing 
him to sell ‘Slot or lots,’’ ** block or blocks’ of the city. ‘The mayor, 
Refugio Benavides, executed, October 13, 1875, a deed conveying “ten 
lots, number —— in block number ——,”’ describing land belonging 
to the city, fronting the river, and which had been always used by 
the public, upon which the purchasers established a ferry. The land 
described had never been laid off in lots or blocks: Jedd 

1. ‘That the power of the mayor to sell was limited to property 
Which had been laid off into lots or blocks. 
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CITIES AND TOW NS—continued. 

2. 'Tosay that the mayor, by calling in the deed for the number 
of lots which the land sold by him would make, if surveyed into 
lots, could make a valid sale of the land, lacks even plausibility 
for its support. 

3. A subsequent resolution of the city council, to the effect 
‘that it is the opinion of this corporation that the intent of the 
parties to said deed was to convey ten lots on said river front, in 
accordance with the survey,”’ &¢., did not validate the convey- 
anee, 

4. Such a resolution dees not show that the council intended to 
ratify, or supposed that it had ratified or confirmed, the unauthor- 
ized act of the mayor. City of Laredo vy. Macdonnell, 511. 


CITY CHARTER. 
CITIES AND ‘TOWNS. 


CLAIMS AGAINST ESTATES. 
EQUITABLE RELIEF, 2. 
ESTATES OF DECEDENTS, 1, 3, 4, 5, 6, 7, 18, 14. 
LIMITATION, 6, 
In Mareh, 1874. the district clerk was an officer before whom a 
Claim against an estate could have been authenticated. Swift v. 
Trotti, 498. 


COLLATERAL PROCEEDING. 

EXECUTION SALE, 1, 2. PRACTICE IN Disrricr Court, 3. 

JUDGMENT. 1. PURCHASER, 3. 

JURISDICTION, 19. 

1. ‘Litle derived by purchase at execution sale under a judgment of 
a justice of the peace, was attacked in a collateral proceeding, and the 
defendant in the judgmeut was permitted to testify that he was not, 
in faet, served with process in the proceeding under which the land 
was sold: Held, The evidence showing that the defendant in the judg- 
ment was aware of its rendition at the time, and took no steps to set 
it aside, and though aware of the exeeution and levy, interposed no 
objection to the validity of the judgment, the court did not err in 
holding the evidence insufficient to overturn the presumption in favor 
of the validity of the judgment. Williams v. Ball, 603. 

2. See opinion for facts held insufficient, in a collateral proceeding, 
to establish a fatal variance between an execution and judgement, 
affecting the rights of a purchaser at execution sale. Jd. 


COMMISSIONERS OF APPEALS. 
1. The act to create a commission of arbitration and award and to 
define the duties thereof, and to make appropriation to pay the sala- 

ries of the judges thereof, approved July 9, 1879, is constitutional and 
valid, in so far as it creates said commission and authorizes it to report 
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COMMISSIONERS OF APPEALS continued. 
its conclusions or awards in the cases referred to it. JZenderson vy. 
Beaton, 29. 


2. In regard to the tribunal Known as the ‘Commissioners of Ap- 


peals for the State of Texas,”’ created by act approved July 9, 1879, 
the following conelusions are reached by a majority of this court : 

1. The commission is not a court, because it acts ouly by con- 
sent of both parties, and even then is without jurisdiction to 
render, or power to enforee, a judgment. 

2. It has no jurisdiction, for consent cannot give jurisdiction. 

3. It is but a board of referees or arbitrators, provided to facili- 

tate the adjustment of litigated cases pending in the courts of 
last resort. 
ft. It deprives no citizen, against his will, of the right to go 
With his appeal to courts of last resort created by the Constitution. 
5. Its opinion settles no law, but affeets only the particular case 
referred to it. Jd. 
3. ‘The award of the commissioners of appeal will be entered up as 
the indgmeut of the eourt to whieh it is returned, like other judg- 
ments by consent, subject to be examined by the court to ascertain 


if it is such a judgment as the court may properly enter. Zed. 


COMMUNITY PROPERTY. 











HUSBAND AND WIFE, 1, 2. 

1. Ina suit by the heir of the mother to recover lands from the 
vendee of the father, in which it was claimed that the comma tnity 
interest of the mother had descended, the defendaiut offered in evi- 
dence a written acknowledgment of the heir, joined by her husband, 
setting forth a donation and transfer from the father to her of certain 
other lands, valued at $5,760.75, as an advance to her as an heir of 
his estate, and granting in consideration thereof ** this acquittance 
and release to the estate of her said father to the extent of said 
$5,760.75 °°: Held— 


1. The evidence was properly admitted. It being shown that 


the father had sold by warranty deed the lands sued for, and 
which were claimed as having belonged to the mother, the testi- 
mony Was relevant as tending to show that it was an advancement 
to plaintiff? for which she could be ealled to account. 

2. The fact that the plaintiff had not been examined privily 
and apart from her husband, when acknowledging the instru- 
ment, Was Unmaterial, sinee the statute relates only to a "deed 
or other writing purporting to be a conveyance,’ and not to an 
acknowledgment like the one being ecousidered. French vy. Strum 
berg. 92. 

2. A deed expressing a valuable consideration which conveys land 
toa married woman, imposes no obligation on a purchaser from her 
husband to inquire whether there were equities between the husband 
and wife with regard to the property, and there seems to be no reason 
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COMMUNITY PROPERTY—coutinued. 
why the same principle should not apply to such sales made after her 
death, Td. 

3. The community interest of the wife in land vests on her death 
in her children, and if the surviving husband afterwards marries and 
(lies, leaving a second wife surviving him, such interest is not subject 
to sale as a part of his estate for the purpose of raising an allowance 
for his widow and minor children, including those of the second mar- 
riage. Tiemann v. Robson, 411. 

1. The purchaser at a sale ordered for such a purpose, acquires no 
title to the community interest in the land sold, which was inherited 
by the children of the first wife. Jd. 

5. Minor heirs of the first wife, who had received a portion of the 
nllowanee made for the benefit of themselves and the second wife, 
Which was paid out of the proceeds of the sale of their community 
interest in land inherited from their mother, would not be thereby 
estopped from recovering such land, it being shown that there were 
assets of the estate properly applicable to the payment of the allow- 


anec, Id. 


COMMISSIONS, 
GUARDIAN AND WARD, 6. 





COMPOUND INTERES!. 
GUARDIAN AND WARD, 3, 5. 
INTEREST. 


CONDITION, 
COVENANT, 1. 


CONDITIONAL SALE. 


1. In determining 


whethera conveyance absolute ou its face, witha 


Written agreement for repurchase signed by the parties, is a mortgage 
or a conditional sale, reference must be had to the inquiry. whether 
the relation of creditor and debtor continues to exist. If it does, it 
is a mortgage: otherwise, a conditional sale. {istin v. Cundiff, 453. 
«2. When a deed is executed, and a contemporaneous agreement is 
signed by the parties for a reconveyance on payment of a sum stip- 
lated, there being nothing on the face of the papers to determine 
whether the transaction was a mortgage or a conditional sale, and 
extraneous evidence is resorted to, the question should be decided by 
the jury under instructions, and not by the court, Where the two 
instruments are of the same date, and there is no other evidence of 
the true intention of the parties, the court may construe the instru- 
ments and charge on their legal effeet. Jd. 


CONSENT. 
JUDGMENY, 2. 
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CONSIDERATION, 
PLEADING, 3. 
PURCHASE-MONEY, 1. 
As against prior equities of third parties, a preéxisting debt is a 


sufficiently valuable consideration to support a conveyance of land 
to one who has no notice of the prior equities, where the original 
indebtedness is given up and canceled. Alstin vy. Cundiff, 453. 


CONSTABLE. 
SERVICE. 


CONSTITUTIONAL LAW. 

CONTESTED ELECTION. 

LAND CERTIFICATE, 7. 

LIEN, 6. 8. 

1. The act to create a commission of arbitration and award and to 
define the duties thereof, and to make appropriation to pay the sala- 
ries of the judges thereof, approved July 9, 1879, is constitutional and 
valid, in so far as it creates said commission and authorizes it to report 
its conelusions or awards in the eases referred to it, Henderson v. 
Beaton, 29. 

2. In regard to the tribunal known as the ** Commissioners of Ap- 
peals for the State of Texas,’’ created by act approved July 9, 1879, 
the following conclusions are reached by a majority of this court : 

1. The commission is not a court, because it acts only by con- 
sent of both parties, and even then is without jurisdiction to 
render, or power to enforce, a judgement. 

2. It has no jurisdiction, for consent cannot give jurisdiction. 

3. Itis but a board of referees or arbitrators, provided to facili- 
tate the adjustment of litigated cases pending in the courts of 
last resort. 

1. It deprives no citizen, against his will, of the right to go 
With his appeal to courts of last resort created by the Constitu- 
tion. 

5. Its opinion settles no law, but affeets only the particular 
ease referred to it. Jd. 

3. The award of the commissioners of appeal will be entered up as 
the judgment of the court to which it is returned, like other sejudg- 
ments by consent, subject to be examined by the court to ascertain 
if it is such a judgement as the court may properly enter. Jd. 

$, Under section 22 of article 8 of the Constitution of 1845, forced 
sales of the homestead were so absolutely prohibited as to render 
them invalid and ineffeetual, in aud of themselves, without further 
act of the parties, to convey any legal right. Campbell vy. Elliott, 151. 

5. Under the present Coustitution, no mortgage, trust deed, or 
other lien on the homestead ean be valid except for purchase-money, 
whether executed by the husband, or by the husband and wife 
jointly ; and every pretended sale of the homestead involving any 


Id. 


condition of defeasance is void. 
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CONSTITUTIONAL LAW—continued. 

6. The act of November 29, 1871, entitled **An act supplemental 
to an act in relation to the survey and return of genuine land certifi- 
cates, passed April 25, 1871,°’ was not violative of sections 17 and 18 
of the Constitution ef 1869. Snider v. J. & G. N.R. R. Co., 306. 

7. The act of November 29, 1871, relating to the survey and return 
of land certificates, neither revived nor amended the act of April 25, 
IST71, entitled ** An act in reference to the location, survey, and re- 
turn of genuine land certificates.”’ The legislation in each act oper- 
ated upon different states of fact and conditions. Jd. 

8. Under the Constitution of 1876 and the laws in force, a writ of 
injunction not being a process necessary to enforce the jurisdiction 
of the Supreme Court, could not be issued by that tribunal, as an 
original writ, to restrain a party litigant during the pendeney of an 
appe il. City of Laredo vy. Martin, 5AS. 

9. The jurisdiction of the Supreme Court being appellate only, it 
has not been invested by the Constitution with such general powers 
as would enable it to protect parties litigant from damage during the 
pendeney of an appeal. Jd. 

10. Though the Constitution provides that appeals may be allowed 
from interlocutory judgments of the District Court in such cases and 
under such regulations as may be provided by law, no appeal lies from 
the action of a district judge refusing an application for injunction, 
if the same could be regarded as an interlocutory judement,) in the 
absence of a statute regulating the proceeding. Jd. 

11. The right to establish a ferry was conferred on the city of Laredo 
prior to 1780, in the ** Vicita-General,”’ at the foundation of the eity, 
under which the city established and operated a ferry continuously 
Held, Vhat the right of the city to maintain and control the ferry was 


} 


vot abrogated or annulled by the Constitution and laws when its 


inhabitants came under the government of Texas. Jd. 


CONSTRUCTION. 
COVENANT, 3. LESSOR AND LESSER, 3. 
DEED, 3. PRACTICE IN DisrrRicr Court, 16. 
The right to establish a ferry was conferred on the city of Laredo 
prior to 1780, in the ** Vicita-General,”’ at the foundation of the city, 
under which the city established and operated a ferry continuously : 
Held, Vat the right of the eity to maintain and control the ferry was 
not abrogated or annulled by the Constitution and Jaws when its 
inhabitants eame under the government of Texas, City of Laredo 
v. Martin, 548. 


CONSTRUCTION OF STATUTES. 
STATUTES CONSTRUED. 
1. Section 14 of article 12 of the Constitution of 1869 did not change 
the common-law rule of construction of statutes of limitation. It 


simply extended the time within which, under previous statutes, 
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CONSTRUCTION OF STATUTES—continued. 
married women, infants, and insane persons had the right to sue. 
French v. Strumberg, 92. 

2. While the power of the State to divest a citv of its franchise to 
operate a ferry obtained under the laws of the former government 
might not be disputed, it will not be held to have done so by implica- 
tion, but it must clearly appear that it was the purpose and intent of 
the State to divest the city of the franchise, before it will be held to 
have done so. City of Laredo v. Martin, 5As. 

3. A general law does not repeal a special law by implication, 
though both relate to the same subject-matter. Jd, 


CONSTRUCTION OF WRITTEN INSTRUMENTS BY COURTS. 
PRACTICE IN DistrRICcYT COURT, 16. 


CONSTRUCTIVE NOTICE. 
JUDGMENT LIEN, 4. 
NOTICE, 1, 2. 


CONTESTED ELECTION. 
1. ‘The Supreme Court ean only exercise jurisdiction on appeal over 
proceedings Which involved the determination of one of the enu- 
merated subjects of which the Constitution gives the District Court 


jurisdiction, (Const., art. 5, see. 3.) Williamson v. Lane, 335. 

2. The contest of an election authorized by the act of May 8, 1873, 
regulating contested elections, and the act to amend the same, ap- 
proved July 20, 1876, (Gen. Laws, 13th Leg., p. 67; Gen. Laws, 15th 
Leg., p. 70.) cannot be held to be either a ‘suit, complaint, or plea” 
in the sense in which those words are used in section 8 of article 5 of 
the Constitution. Jd. 

3. ‘The right to an elective office results from the legally-expressed 
choice of a majority of the electors; but how that choice is to be 
expressed and ascertained, is a matter of legislative discretion and 
determination, Jd. 

4. There is a broad distinetion between a suit for an office and a 
mere contest of the election as declared by the officer to whom the 
duty of certifying the fact is primarily intrusted. In one ease, the 
immediate right of the plaintiff to the office and its fees and emolu- 
ments is the purpose and direct subject-matter of the suit; while in 
the other, the right to the office may result as a consequence from the 
contest, but is not its primary object, and may not follow from it 
although the contestant may prove suécessful. Jd. 

5. The act of May 8, 1873, regulating contested elections, and the 
act to amend the same, approved July 20, 1876, (Gen. Laws, 13th 
Leg., p. 67; Gen. Laws, 15th Leg., p. 70.) contemplated and author- 
ized a contest of an election, and not a suit for the office. Jd. 

6. Contests of eleetion are authorized, by the acts above referred 
to, in the District Courts, for all district and county offices, irrespective 
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CONTESTED ELECTION —continued. 
of their value; while to maintain a suit, the office sued for must be of 
the value of at least 8500. Jd. 

7. Wright v. Faweett, 42 Tex., 203: Rogers v. Johns, 42 Tex., 339; 
ex-parte ‘Yowles, 48 ‘Tex., 413, approved. Jd. 

8. The determination of the result of an election is not a matter 
pertaining to the ordinary jurisdiction of the law in courts of justice. 
It is in the nature of a politieal question, to be regulated, under the 
Constitution, by the political authority of the State. Jd. 

9. Since the jurisdiction of the Supreme Court is, by the present 
Constitution, limited to * civil eases of which the District Courts have 
original or appellate jurisdiction,”’ the contest of election not being 
a civil suit, it follows that jurisdiction of such contests cannot be 
conferred upon the Supreme Court without disregarding an express 
und positive restriction of the Constitution, Jd. 


CONTINUANCE. 

1. See statement and opinion for facts, pleaded in an amended peti- 
tion, Which. considered with reference to the original eause of action, 
entitled the defendant to a continuance on the ground of surprise. 
See the statement of the ease for an application for continuanee which 
excused the statutory diligence required to procure testimony. CC. & 
M. R. R. Co. v. Henning, 466. 

2. The absenee of a female witness is no eause for continuanee, 

when no proper diligence has been used to procure her evidence by 


deposition. Cotton Press Co. vy. Bradley, 587. 


CONTRACT. 

DEED, 1. LAND, 2, 3. 

FRAUD, 3, 4. MECHANIC'S LIEN, 10, 12. 

HUSBAND AND WIFE, 1,2. RAILWAY CoMPANY, 10. 

1. ‘To permit a contemporaneous condition to be ingrafted on a 
deed in writing, it should be upon proper allegations of fraud, aecci- 
dent, or mistake, and upon clear and satisfactory evidence. East 
Line & Red River Railroad Co. vy. Garrett, 133. 

2. Aright to land guaranteed by the Constitution and laws, though 
it be neither real nor personal property iz esse, may be the subject of 
contract. Hermann v. Re ynolds, 391. 

3. A sale of a land certificate conveys the equitable title to the land 

on which it is subsequently located. Jd, 


CONTRIBUTION. 
FORECLOSURE. 


CONTRIBUTORY NEGLIGENCE, 


CHARGE OF CouRT, 3. NEGLIGENCE, 4, 6, 7. 
DAMAGES, 4, 5, 6. 7.8. RAILWAY COMPANY, 12. 


1, See instructions, given on contributory negligence, held subject 
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CONTRIBUTORY NEGLIGENCE—continued. 


to criticism, but not sufficient to require reversal of the ease. JZ. & 
rT. C. R. BR. Co. vy. Nizon, 19. P 

2. The statute (Paschal’s Dig., art. 4897: Rev. Stats.. art. 4232) 
providing that each locomotive engine shall be provided with a bell 
or Whistle, which shall be rung or blown when it crosses a road or 
street, the failure to do which shall make the company liable for 
all damages which shall be sustained by any person by reason of such 
neglect, superadds a duty upon tie railroad company, the disregard 
of which, however, would impose no greater or other liability than 
would follow from a common-law duty in respeet to the care in run- 
ning atrain. The mere omission to ring the bell would not. of itself, 
render the company liable for damages. Jd. 

3. If the injured party had notice of the approach of a railroad train 
from which injury resulted, the failure to ring the bell would be im- 
material in an action for such injury. Jd. 


CONVEYANCE. 


DEED. 
EVIDENCE, 9. 


CONVEYANCE IN BLANK. 





EVIDENCE, 9. 


COPIES. 


. 4 


‘TRANSCRIPT. 


CORPORATION. 


PLEADING, 6. 

RAILWAY COMPANY. 

1. A corporation is not to be deemed dissolved by any misuser or 
non-user of its franchise until the default has been judicially aseer- 
tained and deelared. Moseby v. Burrow, 396. 

2. ‘The mere insolvency of a corporation, or the appointment of a 
receiver for the same, would not necessarily dissolve the corporation, 


Id. 


COST BOND, 


APPEAL BOND, 5. 


COSTS. 





AFFIDAVIT, 3, 4. 

APPEAL, 14. 

The question of costs becomes ves adjudicata where payment there- 
of is imposed as terms upon granting a motion for new trial, and it 
is error for the court to refuse to reform the final judgment aecord- 
ingly. ‘The action of the court in refusing to reform the judgment 
being apparent on the record, no bill of exceptions is necessary. 
Randall y. Collins, 435. 
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COUNTY BONDS. 





On the petition of fifty frecholders of Anderson county, an elee- 
tion was ordered by the County Court, and held in May, 1872, to take 
the sense of the voters on a proposition to issue county bonds as a 
donation in favor of a railroad. After the election the court made 
an order stating that the election had been held in pursnance of the 
order; that a special registration of voters had been made for the 
election in accordance with the statute; that more than two-thirds of 
the qualified voters of the county had voted for the proposition ; that 
it was carried, and directing the issuanee of the bonds on the com- 
plying with stipulations in the proposition, In Jauuary, 1873, the 
County Court issued to the road the bonds and levied a tax for that 
year and following years for their payment, which was paid until 
suit was brought to restrain the collection of the tax for causes stated 
in the opinion : Held— 

1. The act of April 12, 1871, (Paschal’s Dig.. art. 7369,) adopted 
under the Constitution of 1869, made the County Court the judi- 
cial tribunal to determine the result of the election. 

2. The validity of the election not having been questioned by 
the county officials, and the judgment of the County Court, pro- 
nouncing it to have been held in pursuance of its order, having 
been acted on for a period beyond that allowed by law for a 
certiorari, a bill of review, or a writ of error, was not subject to 
revision by the District Court. 

3. It is not for the courts to impute improper motives to the 
Legislature in the enactment of the registration law, and the 
burden which may result from subsidies voted by those who were 
negligent in registering affords no ground for relief. 

t. When the result of an election is by law to be ascertained 
and declared by any tribunal, the action of that tribunal is con- 
clusive, unless it be impeached or sought to be reviewed in a direct 
proceeding instituted in time, 

5. The District Court properly disregarded the allegations of 
fraudulent concealment so far as they related to the election and 
the official action of the managers and the County Court. 

G6. If citizens entitled to vote were deprived of that right, or 
illegal yotes were received, though a direct proceeding might 
have been sustained to set the election aside, such facts did not 
render the election void, nor will they authorize the determina- 
tion of its result to be collaterally attacked. 

7. The County Court, in officially declaring that the company 
had fully complied with the terms of the proposition, prior to the 
issuance of the bonds, acted in their capacity of ageuts for the 
county, and after a tax had been levied and collected for their 
payment, it was no sufficient ground for canceling the bonds to 
allege a partial non-compliance by the railroad company with 
their proposition. . 

8. The court does not concur in the proposition that the stat- 
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IN'TY BON DS—continued. 


ute under which the election was held and the bonds issued was 
in derogation of the power conferred on the County Courts to 
assess and provide for the collection of a tax ‘Sto aid in internal 
improvements.”? (Const. of 1869, art. 3, see. 32. Anderson 
County v. iH. & GN. R. RR. Co., 228. 


COUNTY COURT. 


APPEAL, 15, 16, 17. 
COUNTY BONDs. 


COUNTY SURVEYOR. 


LAND CERTIFICATE. 

SURVEY. 

When the official records of a connty surveyor show that there 
were surveys of two different tracts of land under the same headright 
certificate, made on the same day, the entries of which were made 
one immediately following the other, couneeted by the language in 
which they were referred to, and the name of the surveyor, with his 
official title, appears to one, but his name only, without his official 
title, appears to the other, the omission will not be regarded as mate- 
rink. Snider v. I. & G. N. R. R. Co., 306. 


COURTS. 


COMMISSIONERS OF APPEALS, 1, 2, 3. 

CONSTITUTIONAL LAW, 1, 2. 3. 

All the courts of Texas are limited in their jurisdiction; but 
courts created by express constitutional provision, with general and 
exclusive powers to hear and determine all controversies within their 
particular judicial sphere, cannot be said to be courts of limited or 
special jurisdiction within the meaning of the general rale above 
given. Williams y. Ball, 603. 


COVENANT. 


1. For breach of mere covenant the lessor has no right of reéntry, 
unless there is an express clause in the agreement which authorizes 
it. In*the absence of such a clause, the lessor can only maintain his 
action for damages. Johnson vy. Gurley, 222. 

2. A lessor may, without an express clause to that effect, take ad- 
vantage of a breach of condition by reéntry, or by suit to recover the 
premises, The breach of condition does not, of itself, divest the estate 
of the lessee. Jd. 

3. In a case of doubt as to the true construction of a clause ina 
lease, it should be held to be a covenant, and not a condition or lim- 
itation, Jd. 


COVERTURE. 





STATUTES OF LIMITATION, 2. 
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CUMULATIVE REMEDY. 

DEED OF ‘TRUST, 2. 
CUSTOM. 

EVIDENCE, 9. 


DAMAGES, 


CONTRIBUTORY NEGLIGENCR, 2. HUSBAND AND WIFE, 4. 
ESTATES OF DECEDENTS, 12. PRACTICE IN SUPREME 
EXEMPLARY DAMAGES, I. COURT, 6. 

FAcT CASES, 10, QU ERE, 1, 2 


1. See statement of the case for facts held sufficient to authorize a 
verdict for actual damages for $2,500, against a railway company, for 
illegally ejecting a passenger from its ear, JT. & P. R. RR. Co. v. 
Casey, 112 

2. Though the proper practice, when actual and exemplary dain- 

ages are chimed, is to require the jury to discriminate as to the char- 
acter of damages found in their verdiet, a failure to do this will not, 
of itself, authorize the reversal of the judgment when the point is for 
the first time raised in the Supreme Court. Jd. 
3. Asued C in trespass to try title to reeover land, and for damages 
claimed as resulting from the entry made by C on the premises in 
dispute, and his removal of rails therefrom placed there by A. The 
controversy involved the location of a dividing line between adjoining 
tracts of land. ‘The petition contained no averment of improvements 
made by the plaintiffin good faith. The jury found, by their verdict, 
in C’s favor for the land from which he removed the rails, but in 
favor of A for damages: Held 

1. That in the absence of an averment, under the statute, that 
A had made the improvements in good faith, it was error to 
render judgment in A’s favor for damages, 

2. The gist of the action for damages was the injury done the 
possession. 

3. While, as against a mere trespasser, possession is sufficient 
to support an action, as against the rightful owner a wrongful 
possession gives no cause of action for entering and resuming 
possession, unless done with foree and a strong hand. 

4. ‘The rightful owner of land is the owner of improvements 
made thereon without his consent. 

5. ‘The verdict being in response to an erroneous charge, and 
not an uneonditional verdict for defendant, the finding on the 
question of boundary may have been influenced by the erroneous 
issue submitted, and the judgment will not be reformed, but re- 
versed. Bonner v¥. Wiggins, 125, 

4. To entitle one to recover damages for injuries inflicted by the 
negligence of another, he must have used that degree of watchfulness 
and precaution which persons of ordinary care and prudence would 
naturally and reasonably use uuder like circumstances to prevent the 
injury. H, & 7. C. R. R. Co. v. Smith, 178. 
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DAMAGES—continued. 

5. Contributory or codperative negligence exists when the act pro- 
ducing the injury would not have happened but for the negligence or 
wrong of both parties. Jd. 

6. In suit against a railroad company for damage for injury caused 
by the negligent running of an engine and train of cars: Held, That 
if, after the impending danger became known to defendant, it failed 
to use such ordinary care as would have prevented the injury, and 
injury resulted as a consequence thereof, the road would be liable. 
This liability would be increased if, under such circumstances, the 
injury was inflicted willfully and wantonly in a manner showing a 
reckless disregard of life or property. Jd. 

7. The law presumes that a person walking upon a railroad track 
will leave the same in time to prevent injury from an approaching 
train of which he has knowledge, or should have by the use of the 
senses of hearing and seeing, and the managers of the train may act 
on this presumption. Id. 

8. See case for facts which did not authorize a verdict for plaintiff, 
in a suit for damages for injury to the person, against a railroad com- 
pany. Id. 

9. In a proceeding against a sheriff on his official bond for failing 
to pay over money collected, the penalty of ten per cent. per month 
will not be allowed when, without any excuse for the delay, several 
terms of the court are allowed to pass before proceedings against the 
officer are instituted. Donley v. Wiggins, 301. 

10. ‘To entitle a plaintiff to a verdiet in a case of malicious prosecu- 
tion, he must show (1) that he had been prosecuted as charged, and 
that the prosecution was at an end; (2) the falsehood of the alleged 
charge ; (3) the want of probable cause ; (4) malice in the prosecutor ; 
and (5) damage to the plaintiff occasioned by the prosecution. Me- 

Manus v. Wallis, 534. 

11. Exemplary damages for killing a member of one’s family were 
unknown to the common law, and originated in the idea rather of 
punishment to the offender than of recompeuse to the sufferer. 
Cotton Press Co. v. Bradley, 587. 

12. Cases in which exemplary damages are allowed, being quasi- 
penal in their character, should receive the careful consideration and 
scrutiny of the courts. Id. 

13. The statute (Rev. Stats., art. 2909) which authorizes a jury in a 
suit for damages for an injury resulting in death to give such dam- 
ages as they may think proportioned to the injury. refers not to the 
pain and suffering caused by the injuries to the deceased, but to the 
respective losses to the surviving relatives resulting from the death, 
and who ave entitled to sue. A charge of the court which left the 
jury to infer a different construction of the statute: Held, Error. 
Id. 

14. Damages may be recovered by an individual for an act which, 
though constituting a public nuisance, results in particular injury to 
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DAMAGES ~— continued. 


him other and greater than that suffered by the public. Shephard v. 
Barnett, 638. 

15. See statement and opinion for petition held good on general 
demurrer, Id. 


DECLARATIONS. 


EVIDENCE, 8, 10. 

DIVORCE. 

The declarations of an administrator in possession of land for- 
merly sold by him at administrator’s sale, not made in the presence 
of the purchaser, are not admissible, in a proceeding to set aside the 
snle, to establish the charge of an agreement between the administra- 
tor and the purehaser that both should be equally interested in the 
purchase. Johnson y. Richardson, 481. 


DECREE. 





BANKRUPT. 5. 


DEED. Py 
ANCIENT INSTRUMENT. FRAUD, 2, 5, 6. 
COMMUNITY PROPERTY, 2. PRIVY EXAMINATION, 2. 
CONDITIONAL SALE. SUPERIOR TITLE. 
EVIDENCE. 3. VENDOR AND VENDER, 3. 


1. A deed conveying right of way toa railroad company, and ac- 
cepted by it, which recites that it is made in consideration of oue 
dollar in hand paid by the company, and the ** further consideration 
that the said company will locate its railroad on my lands situated 
in Marion county,”’ is not only a receipt for purchase-money paid, 
but a contract between the parties that the grantor had conveyed the 
right of way and the company would construct its road over the same. 
East Line & Red River Railroad Co. v. Garrett, 133. 

2. To permit a contemporaneous coudition to be ingrafted on a 
deed in writing, it should be upon proper allegations of fraud, acei- 
dent, or mistake, and upon clear and satisfactory evidence. Id, 

3. A deed absolute on its face which recites the existence of unpaid 
purchase-money notes, but retains no express lien for their payment, 
conveys the title and right of possession, subject only to the implied 
lien to secure the payment of the notes; and the fact that the notes 
stipulate on their face that they are executed ** to secure the purchase- 
money due” on the land, will not, when such a deed is executed, 
create an express lien. Baker v. Compton, 252. 

4, A deed was executed on the 15th of October, 1875, by Refugio 
Benavides, the mayor of Laredo, conveying, without authority of any 
ordinance, certain land within the city, and fronting on the river, 
embracing a ferry landing. Afterwards, on December 27, 1875, the 
city council of Laredo passed a resolution **that all acts, deeds, and 
contracts whatsoever, orders, obligations, or contracts, executed or to 
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694 INDEX. 
DEED—continued. 
be executed, heretofore made and performed during the year 1875 by 
his honor the mayor, Refugio Benavides, on behalf of and in the 
name of the city of Laredo, be, aud the same are hereby, approved. 
confirmed, and ratified by the city council of the city of Laredo” : 
Held— 

1. Since the deed upon its face, in counection with other facts, 
shows that its procurement was part of a secret, premeditated 
scheme to, secure, without the knowledge of the mayor, a ferry 
franchise opposite the city; that the phraseology of the deed was 
framed to accomplish this objeet, and yet so worded as to mislead 
a credulous and confiding mayor, ignorant of the language, and 
that such seeret scheme was concealed until after the adoption 
of the resolution,—the resolution of the council did not validate 
the deed. 

2. See opinion for facts held sufficient to prevent the resolution 
from having the effeet to ratify and validate the deed. City of 
Laredo v. Macdonnell, 511. 

5. The ratification of a former act is not binding, unless the act 
relied upon as constituting the ratification is done with a full knowl- 
edge of all tlfe circumstances surrounding the origitial act. Jd. 


DEED OF GIFT. 
JUDGMENT CREDITOR. 


DEED OF 'TRUST. 

LIEN, 9. 

1. The doctrine that a deed of trust is but a mortgage with a power 
of sale, has been so long held in Texas, that it has become a rule of 
property. Blackwell v. Barnett, 326. 

2. The power of sale given to a trustee affects the remedy only, 
and is intended to give the creditor a speedy mode of foreclosure 
without resorting toa suit. The remedy is but cumulative, and suit 
may be instituted, when preferred. Jd. 


DELAY. 
AFFIRMANCE ON CERTIFICATE. 


DEMAND. 
See opinion for facts held to constitute a sufficient demand for the 
payment of money collected by a sheriff. Donley v. Wiggins, 301. 


DEPOSITIONS. 
Be The exclusion by the court below of the second deposition of a 
Witness, Cannot constitute ground for a reversal, when. from an in- 
spection of the excluded testimony, it appears that the answers are 

hot responsive to the interrogatories, or are in regard to immaterial 
matters. French v. Strumberg, 92. 
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DEPOSITIONS—continued. 


2. The Revised Statutes permit the depositions of witnesses resid- 
ing in the county to be taken; but if the witness is present in court 
at the trial, and objection on that ground to reading the deposition 
be made, the proper practice requires that the witness be introduced 
in person. Randall vy. Collins, 435. 

3. The depositions of the witness, if not present, could be read, but 
his personal examination before the court and jury would be more 
satisfactory. Id. 


DESCENT AND DISTRIBUTION. 


ESTATES OF DECEDENTS, 1, 2, 3, 4. 8. 

EVIDENCE, 7. 

HOMESTEAD. : 

1. Under an act of the Legislature passed in 1856, land certificates 
were granted “to the heirs’? of one who died in Mareh, 1836: Held. 
That those who would have been entitled to inherit as heirs under 
the laws in foree in 1836, were entitled to the legislative grant, and 
not those who were made heirs under the laws of descent and distri- 
bution in ferce in 1856, when the act was passed. Goodrich v. O° Con- 
nor, 37d. 

2. The community interest of the wife in land vests on her death 
in her children, and if the surviving husband afterwards marries and 
dies, leaving a second wife surviving him, such interest is not subject 
to sale as a part of his estate for the purpose of raising an allowance 
for his widow and minor children, including those of the second mar- 
riage, Tiemann v. Robson, 411. 

3. The purchaser at a sale ordered for such a purpose, acquires no 
title to the community interest in the land sold, which was inherited 
by the children of the first wife. Id, 

1. Minor heirs of the first wife, who had reecived a portion of the 
allowance made for the benetit of themselves and the seeond wife, 
which was paid out of the proceeds of the sale of their community 
interest in land inherited from their mother, would not be thereby 
estopped from recovering such land, it being shown that there were 
assets of the estate properly applicable to the payinent of the allow- 


anee. Id. 


DESCRIPTION. 








1. See opinion for appeal bond fatally defective because of misde 
scription of the judgment appealed from, Howard vy. Malsch, 60. 

2. A bond deseribed land as follows, viz.: **’T'wo hundred acres of 
land, it being a part of the tract which TL bought of Charles Vinzent, 
lying about one mile east of Mount Enterprise; said two hundred 
acres to be run off of the south end of said tract next to Johu Sal- 
mons, and extending across said, south end 2? Held, That the bond 
Was not on its face void for insufficient description, as the land might 
be identified by the aid of extrinsic evidence. Rainbolt v. March, 246. 
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DESCRIPTION — continued. 
3. The following description of property held sufficient in a mort- 
gage, viz.: ** All goods of whatever deseription whieh we have at 
Annona, Texas: also the stock of goods which we have at Dalby 
Springs, Bowie county, Texas.”’ Crow v. Red River County Bank, 


362, 


DISCUSSED. 
CASES DISCUSSED. 


DISTINGUISHED. 
CASES DISTINGUISHED. 


DISTRICT CLERK. 

CLAIMS AGAINST ESTATES. 

LIMITATION, 7. 

A petition was marked ‘filed on the 23d of May, 1876.7? on a 
eause of action barred by limitation on the 18th of May, 1876. On 
the 15th of May, 1876, the plaintiff deposited his petition with the 
late clerk of the court, there being no clerk, though the late clerk 
remained in charge of the office. On the evening of the same day, 
the plaintiff deposited his petition with the elerk-elect, who did not 
qualify as clerk until May 23, on which day he indorsed the petition 
as filed: Held, ‘That the plaintifY complied with the spirit of the law in 
regard to filing his petition, and there was a sufficient commencement 
of suit to prevent the bar of the statute. MeManus vy. Wallis, 534. 


DISTRICT COURT. 
DISTRICT JUDGE. 
NEW TRIAL, 1. 
PRACTICE IN DISTRICT COURT. 


DISTRICT JUDGE. 

CHARGE OF CouRT, 7. 

JUDICIAL DISCRETION. 

PRACTICE IN DisrrRicT CouRT. 20, 21, 22. 

1. Ifa judgment of the District Court be correct, its validity cannot 
be affeeted by the fact that the presiding judge gave a wrong reason 
for it. Swift v. Trotti, 498. 

2. The certificate to a statement of facts made by the judge before 
Whom the cause was tried, should, when the statement of facts has 
been prepared by the judge, show upon its face that the attorneys had 
failed to agree. ‘The presumption is, however, that the attorneys had 
failed to agree, when the statement of facts is made by the judge. 
McManus vy. Wallis, 534. 


DIVORCE. 
1, Suit was brought by the husband for divoree on the ground of 
abandonment. The wife alleged that the abandonment was not vol- 
untary, but was by the procurement and consent of the husband. A 

















INDEX. 697 


DIVORCE—continued. 





Witness at the trial testified that a few days before the separation the 
wife came to him weeping and in great distress, and informed him of 
trouble between her husband and herself, but he was not permitted 
by the court to testify as to what she then said in regard to her being 
permitted by her husband to stay at his house, or her leaving under 
compulsion; nor was she permitted to state what she said in that 
regard immediately after separation, on reaching her mother’s home : 
Held— 

1. That her declarations should have been admitted. They 
were so much a part of the final act of separation and explana- 
tory of its cause as to have been proper for the jury to consider. 

2. Similar declaratious made at so late a period after separation 

as not to constitute a part of the res geste, would not be adinis- 

sible. MeGowen v. MeGowen. 657. 
2. The doctrine of res geste is based on the presumption, that 
declarations made at the same time with the principal act—evoked 
by it without premeditation, and giving it color and character as ex- 
planatory of the mind and purpose of the actor—are as reliable as the 
act itself, of which it is a part, and can be proved along with it, with- 
out the oath of the party. Id. 
3. The res geste differs according to the circumstances of the par- 
ticular case. It may be embraced within the brief compass of time 
which comprises the duration of the principal act itself, or it may 
extend over a much longer period of time, if the transaction be one cf 
a continuing character. Id. 

1, Declarations, to be a part of the res geste, are not required to be 
precisely concurrent in point of time with the principal act. If they 
spring out of the principal transaction-—if they tend to explain it—are 
voluntary and spontaneous, and are made at a time so near it as to 
preclude the idea of deliberate design—then they may be regarded as 
contemporaneous and are admissible. Thus tested, they may either 
precede or follow the act. Id. 

5. To constitute the voluntary abandonment which is eause for di- 
voree, there must be both the physical act of separation and the men- 
tal intention to abandon. Jd. 

6. The declarations, after separation, by husband or wife, made in 
good faith by the one who left the other, and a considerable time after 
the act of separation, expressing a desire to return and live with the 
other spouse, would not be admissible as part of the res geste ; though 
they would be sufficient, if conimunicated, to change the character of 
the separation from one with intention of abandonment, if wrongful 
in the first instanee. Jd. 

7. To constitute the voluntary separation, with intention of aban- 
donment, which would authorize a divorce under the statute, it must 
be shown that the plaintiff neither caused, procured, nor consented 
to the separation, Id. 


8. See charge asked of the court and erroneously refused. Ja, 
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DOMESTIC RELATIONS. 
HUSBAND AND WIFE. 


DORMANT JUDGMENT. 
EXECUTION SALE, I. 


DUE DILIGENCE, 
CONTINUANCE, 1, 2. 
The absence of a female witness is no cause for continuance, when 
no proper diligeiice has been used to procure her evidence 
tion. Cotton Press Co. v. Bradl Y. OST. 


by deposi- 


ELECTION. 
CONTESTED ELECTION. 
COUNTY BONDs. 


ENTRY. 
COVENANT, 1, 2. 


EQUITABLE ESTOPPEL. 

ESTOPPEL. 

l. Iu a suit by one claiming to be subrogated to the rights of a 
vendor, and who sought to subject a portion of a tract of land to the 
payment of its proportionate part of the purchase-moncy contracted 
to be paid for the whole tract. the defendant, who claimed title, 
alleged that the plaintiff had renouneed and released all claim for 
purchase-money against the particular portion of the land claimed by 
him: Held, That, regarded as an effort to plead an equitable estoppel, 
the answer was defective in failing to show that the alleged renuneia- 

tion was made to defendant, or intended to influence him in purchas- 
ing, or that it was made under such circumstances as justified defend- 
ant in acting on it, or that defendant was in fact influenced thereby 
to purchase. Peters v. Clements, 140. 

2. See opinion (iu Connection with the statement of case in 46 Tex.,. 
115) for facts held not sufficient to constitute an equitable estoppel, 
and which might properly have been excluded from the jury on mo- 
tion. Jd. 


EQUITABLE LIEN. 
LIEN, 9. 


EQUITABLE RELIEF. 

PLEADING, 2. 

lL. When aclaim against an estate was apparently barred by limita- 
tion at the time of its allowance by the administrator and its approval 
by the connty judge, the presumption will be indulged that the holder 
of the claim was within one of the exceptions which would prevent 
the bar of the statute. Cone v. Crum, 348. 
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EQUITABLE RELIEF—continued. 

2, Avninst such aclaim thus allowed through mistake, the adminis- 
trator will be entitled to equitable relief, if the same is applied for 
Within a reasonable time, and relief can be afforded without prejudice 
to the just rights of the holder of the claim. 2d. 

3. See ease for facts which authorized the setting aside of an order 
allowing a claim against an estate, on the ground of mistake. Jd. 


EQUITABLE TITLE. 
CONTRACT, 3. 
TRESPASS TO TRY ‘TITLE, 1, 2, 13. 


EQUITY. 

COMMUNITY PROPERTY, 2. MORTGAGE, 4. 

ESTATES OF DECEDENTS, 12. SUPERIOR ‘TITLE, 6. 

MECHANIC’S LIEN, 9. 

1. One who helds a mortgage on land may, in the first instanee, as 
between himself and the original mortgagor, or a subsequent pur- 
chaser with notiee, obtain both a personal judgment against the 
mortgagor and a decree of foreclosure. Delespine v. Campbell, 4. 

2. Ina suit by an insolvent vendor against the vendee to enforee 
payment of purchase-money for land, the vendee has, as against his 
vendor, the right in equity to have the claimants of an outstanding 
erant, who assert title, called in, and have the question settled before 
he can be evieted or required tO pay the balianee of the prrehase, 
money. Estell v. Cole, 170. 

3. Holders of a legal title cannot be ejected by parties having no 
equity Hollis vy. Dashiell, 187. 


ESTATES OF DECEDENTS. 


APPEAL BOND, 2. EXECUTORS AND ADMINISTRA- 
AUTHENTICATION. TORS. 

COMMUNITY PROPERTY, 1. GUARDIAN AD LITEM. 
DESCENT AND DISTRIBUTION. HOMESTEAD, 2, 5, 7. 8. 9. 
EQUITABLE RELIEF, 1, 2, 3. IMPEACHING WITNESS. 
EVIDENCE, 7. JURISDICTION. 


1. ‘The widow and children (or either, as the case may be) to whom 
a homestead was set apart under the probate law of 1848, out of an 
insolvent estate, took au estate in fee, freed and discharged from the 
liens of creditors, unless it be for purchase-money, or for work and 
labor or materials furnished in constructing or ereeting improvements 
on the property. Horn vy. Arnold, 161. 

2. Reeves vc. Petty, 44 'Tex., 249, and Green v. Crow, 17 ‘Tex., 188, 
reaflirmed. Jd. 

3. The widow and children to whom a homestead allowance was 
made, took an estate in the homestead set apart to them, free from 
any claim of inheritance by other children or heirs not beneficiaries 


Id. 


of or eutitled to share in the allowance, 





























































SLATES OF DECEDENTS—continued. 
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1. ‘lo construe the statute which direets that the property exempt 
from forced sale shall be set apart for ‘tthe use and benefit of the 
widow and children, if there be either, or any,’ soas to include adult 
children as well as minors, would be to lose sight of the object of the 
statute, in order to give effect to the literal import of a single word. 
Td. 

5. When the law regulating the settlement of estates prescribes that 
debts against the intestate must be presented to the administrator 
Within a given time or be barred, the failure to preseut them for al- 
lowance within the time stipulated will bar a recovery, notwithstand- 
ing the period for presentation may expire before the completion of 
the bar by the general statute of limitation. Gaston v. Boyd, 282. 

6. The failure to sue on a rejeeted claim against an estate within 
the time limited by statute, will be as effectual to extinguish it as 
would be the failure to present it within the time required under 
former law. Id. 

7. When aelaim is barred by a failure to present it to the adminis- 
trator, it is barred against the heirs as well as the administrator, 
notwithstanding its paymeut was secured by a lien upon land; ad- 
ministration in Texas being had as well of real as personal property. 
Id. 

8. The owner of a homestead joined his wife in ineumbering it, by 
trust deed, to secure the payment of a debt, and afterwards, in 1872, 
died, and his widow, after his death, abandoned the place and re- 
moved from the State. The claim was presented for allowance and 
approved by the administrator, after which the property was sold, 
under authority of the trust deed, by the trustee. In a suit brought 
by the purchaser against the children of the deceased, in possession, 
to recover the property : Held— 

1. The sale under the power, by the trustee, would be inecon- 
sistent with the statute postponing the debt which the trust deed 
was intended to seeure, to others, including an allowance to be 
made to the widow and children in lieu of a homestead or other 
exempt property. 

2. The statute, in providing that exempt property should con- 
stitute no part of the estate, did not design to interfere with the 
established policy to allow no mere mortgage lien to be so en- 
forced as to deprive the widow and children of the exempt prop- 
erty, or an allowanee in lieu thereof, 

3. Under the statute, the Probate Court was authorized to 
make an allowance in liew of a homestead and exempt property, 
and that allowance was.to be paid in preference to claims secured 

by mortgage liens. 

1, If one lien creditor could appropriate the homestead because 
of his power to sell, the property on which other ereditors have a 
lien might be taken to supply to the family of the deceased their 
allowanee in lieu of a homestead. 
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ESTATES OF DECEDENTS—continued. 

5. The mortgage was but an incident to the claim, and the elaim 
comes Within the letter and policy of the law which requires its 
presentation and postpones its payment to preferred claims. 

6. The purchaser acquired no title. Abney v. Pope, 288. 

9. A note executed by the husband to the wife, in consideration of 
money, the separate property of the wife, loaned to the husband, is 
binding upon the estate of the husband, and both the principal and 
veered interest remain the separate property of the wife. Hall vy. 
Hall, 294. 

10. Whether a debt thus contracted was made for the benefit of the 
community, or for the separate estate of the husband, both the com- 
munity and the separate estate of the husband would be liable for its 
payment, Id. 

11. See statement of ease and opinion for allegations in an answer 
held defective for want of certainty. Jd. 

12. Inasuit by the surviving wife on a liquidated demand against 
the executor of the last will of the husband, the wife can only be 
held liable for damages for the value of property alleged to have been 
legally converted by the wife on an adjustment of the respective 
rights and equities of the parties growing out of a final settlement 
of the estate, if in sueh action she could be held liable at all. Sueh 
defense will not be considered when the executor, in his answer, fails 
to show that the plaintiff would not, on a settlement of the estate, 
be entitled to the amount sued for after charging her with the value 
of the property alleged to have been converted. Jd. 

13. When a claim against an estate was apparently barred by lim- 
itation at the time of its allowance by the administrator and _ its 
approval by the county judge, the presumption will be indulged that 
the holder of the claim was within one of the exceptions which would 
prevent the bar of the statute. Cone v. Crum, 348. 

14. Against such a claim thus allowed through mistake, the admin- 
istrator will be entitled to equitable relief, if the same is applied for 
within a reasonable time, and relief can be afforded without prejudice 
to the just rights of the holder of the claim. Jd. 

15. See case for facts which authorized the setting aside of an order 
allowing a claim against an estate, on the ground of mistake. Id. 


ESTOPPEL. 
AFFIRMANCE ON CERTIFICATE. EXECUTION SALE, 2. 
COMMUNITY PROPERTY, 5. PURCHASER, 4. 
DESCENT AND DISTRIBUTION, 4. ‘TENANT IN COMMON, 4. 
1, A purehaser of land at execution sale bought under an agree- 
ment between the sheriff, the defendant in execution, and himself, 
that whatever might be his bid in excess of the amount due on the 
execution, the same should be satisfied by payment of the execution. 
‘The amount actually bid was in excess of the execution. The exeen- 
tion was satisfied by a payment partly in money and partly in a draft 
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ESTOPPEL—confinued. 
drawn by the defendant in execution on himself and accepted by the 
sheriff: Held— 

1. That the defendant in execution was estopped from attack- » 
ing the proceedings. 

2. That a purchaser of the land sold who bought from the de- 
fendant in execution after the judgment, and before sneh sale, 
could, by proper proceedings, have set aside the sale. 

3. ‘The execution sale was voidable only. 

4, ‘The failure of the purchaser, after judgment and before exe- 
eution sale, to assert his rights, would not authorize a stranger 
to set them up ina collateral proceeding. 

5. The title of the purchaser, before execution sale. was sub- 
ordinate to the judgment lien, and was not such a superior 
outstanding title as could be afterwards set up in a collateral 
procceding. 

6. A claimant of the land under purchase at a subsequent exec- 
cution sale, made under the same judgment, could not complain 
that there was a failure to pay the excess of the bid over the 
amount due on the former execution. He could complain only if 
the draft given for a portion of the debt had not been paid, and 
by showing that there was authority for issuing the last execu- 
tion. Pope v. Dare nport, 206, 

2. An account having its origin in 1861 was barred by limitation in 
1874, without reference to the date of the debtor’s death or the erant 
of letters on his estate. If the account was for money loaned, pay- 
able on demand, limitation began as soon as the period during which 


limitation was suspended had expired. Swift v. Trotti, 498. 


EVIDENCE. 


ACKNOWLEDGMENT, 1. PRACTICE IN DISTRICT CouRT, 2, 5. 
CERTAINTY. PRACTICE IN SUPREME COURT, 7 
DIVORCE. WITNESS, 2. 


INADEQUACY OF CONSIDERATION, 1. 

1. The admission of a power of attorney not authenticated will not 
be revised when there was in evidence another power of attorney au- 
thorizing the act, the identity of the constituent in the second power 
with the party making the deed being established. An agent will not 
destroy his authority by reciting another document as his authority. 
Hammond vy. Hough, 63. 

2. A party having read from a transeript of proceedings had in 
an estate, the other party may properly read from such transcript 
parts explaining that already read, or otherwise pertinent to the is- 
sues. Jd. 

3. Where the deed on its face does not appear to be made by the 
attorney named therein, the identity of the party making the deed 
with the coustituent ina power offered as evidence of authority to ’ 
make the deed, may properly be submitted to the jury. Jd. 
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EVIDENCE—continued. 


1. Answers to interrogatories of the adverse party not strictly rela- 
ting to the subject-matter of the interrogatory, would, it seems, since 
the act of 1871 (Pasechal’s Dig., art. 6826) making parties competent 
Witnesses, be admissible. Jd. 

5. The opinion of a witness as to the solveney of an estate is not 
objectionable on the ground that it is a couelusion of law or of fact. 
Reed vy. Timmins, $4. 

6. The exelusion by the court below of the second deposition of a 
Witness, Cannot constitute ground for a reversal, when, from an in- 
spection of the excluded testimony, it appears that the answers are 
hot responsive to the interrog@atories, or are in regard to immaterial 
matters. French v. Strumberg, 92. 

7. Ina suit by the heir of the mother to recover lands from the 
vendee of the father, in which it was claimed that the community 
interest of the mother had deseended, the defendant offered in evi- 
denee a written acknowledgment of the heir, joined by her husband, 


setting forth a donation and transfer from the father to her of certain 


other lands, valued at $5,760.75, as au advanee to her as an heir of his 


ret-it 
stall 


e, and granting in consideration thereof ‘this acquittance and 


release to the estate of her said father to the extent ot said 85,760.75 


Held— 

1. The evidence was properly admitted. It being shown that 
the father had sold by warranty deed the lands sued for, and 
which were claimed as havine belonged to the mother, the testi- 
mony Was relevant as tending to show that it was an advancement 
to plaintiff for which she could be called to account 

2. The facet that the plaintiff had not been examined privily 
and apart from her husband, when acknowledging the instru- 
ment, Was immaterial, sinee the statute relates only te a ‘deed 
or other writing purporting to be a conveyance.” and not to an 
acknowledgment like the one being considered. Jd. 

8. Ina suit to recover damages from a railroad company, caused 
by the alleged false aud fraudulent representations of the company’s 
agents, to the effeet that they would locate a depot on plaintiff's 
land, whereby plaintiff was induced to convey to the read the right 
of way over his land, the plaintiff was permitted to testify that four 
members of the board of directors for the road had told him. before 
the conveyance was made, that he should have a depot on his land; 
one of them stating, before the deed was made, that the company 
had agreed to give him a depot: //eld, Error 

1. Beeanse the testimony did not disclose the powers of the 
directors, ov that they had authority to bind the company by such 
deelaratious, 

2. Because the testimony did not show that the directors made 

the declarations when performing an act authorized by the com- 


pany. East Line §& Red River R. R, Co. vy. Garrett, 133. 


9. A paper purporting to be a transfer of a headright claim, dated 
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January 9, 1838, was originally written with blank spaces, which were 
afterwards filled up with amounts and names. In the body of the 
instrument the vendor’s name was spelled differently in different 
places, though evidently not written thus by himself. This transfer 
had, at various times, been recognized and acted on by parties elaim- 
ing under it witil May, 1879, when it was offered in evidenee as the 
basis of title, after showing that it had been found in a place where, 
under the circumstances, it might have been reasonably looked for, 
and came from a proper custody, accompanied with the evidence of 
several witnesses, who testified to their belief of the genuineness of 
the signature of the vendor : Held— 

1. That the custom of preparing such transfers in blank was so 
frequent as not to require explanation, 

2. The fact that the vendor’s name was spelled differently in 
different places in the instrument, would not vitiate it. 

3. It was an ancient instrument, and the evidence was suffi- 
cient to support a verdict in favor of its genuineness. 

4. Though made before the issuance of the headright certiticeate, 
it took effeet on the certificate when granted. 

d. Such a transfer constituted, as against the heirs of the ven- 
dor, a superior title to the land covered by the headright certifi- 
cate, aud which was patented in the name of their ancestor. 
Hillis y. Dashiell, 187. 

10. The introduction in evidence of the declarations of one not a 
party to the proceeding, only authorizes the adversary to introduce 
such further declarations as were made in the same conversation. 
Pop v. Dav uport, 206, 

11, One who intervenes in a cause must accept the case as to all 
previous orders made and papers filed, including depositions, as they 
uppear at the time of intervening. He caunot object to depositions 
ready taken on the ground that he had no opportunity to propound 
eross-interrogatories. But it would seem that he would not be pre- 
cluded from taking action in time to secure answers to cross-inter- 
rogatories propounded by him to a witness who had been examined 
before his intervention. Lainbolt vy. March, 246. 

12. When defendant denies possession and claims title to the land in 
controversy from the plaintiff by a sale under an execution against 
him, it is not error to overrule the objection of defendant to the 
validity of the tithe down to plaintiff. Pearson v. Flanagan, 266. 

13. Under the act of Congress of May 26, 1790, the statutes of any 
one of the United States, showing the incorporation of a private.com- 
pany, and which purports to be a certified copy of such statutes, 
under the hand of the Secretary of State, authenticated with the seal 
of State, is admissible in evidence. Moseby v. Burrow, 396. 

14. The failure of a sheriff’s fee-book to show a charge for service 
of citation, is more in the nature of a negative presumption or infer- 
ence of fact, legitimate in argument before the jury, than a presump- 
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EVIDENCE—continued. 


tion of law, proper, as such, to be given in the charge; and a charge 
which, in effect, gives the same legal effeet to the negative presump- 
tion arising from the want of such entry in the fee-book, as the affirm- 
ative return on the citation itself, that it had been served, is error. 
Randall y. Collins, 435. 

15. The declarations of an administrator in possession of land for- 
merly sold by him at administrator’s sale, not made in the presence 
of the purchaser, are not admissible, in a proceeding to set aside the 
sile, to establish the charge of an agreement between the administra- 
tor and the purchaser that both should be equally interested in the 
purchase, Johnson v. Richardson, 481. 

16. Where a witness testifies by deposition in regard to a conversa- 
tion with another, and in response deelares that if the conversation 
referred to occurred, he did not then know or reeolleet it. he cannot 
be impeached by proving by another the conversation, the witness 
not denying the matter and having no opportunity to explain. Jd. 

17. The indorsement of the defendant’s name, in a case of mali- 
cious prosecution, as a witness, on the back of the instrument con- 
taining the charge, is a circumstance proper for the jury to consider, 
but not conclusive of the fact that the plaintiff had been examined 
before the grand jury. MeManus v. Wallis, 534. 

18. In malicious prosecution, it devolves on the plaintiff to estab- 
lish the want of probable cause. Jd. 

19. The provisions of a law of Texas which, by its terms, is a public 
net, cannot be read as evidence toa jury. Cotton Press Co. vy. Brad- 
ley, 587. 

20, See statement of case for facts under which a purchaser at exe- 
cntion sale was not required to show title frem the sovereiguty of the 
soil. Williams v. Ball, 603. 


EXECUTION SALE. 








SHERIFF'S SALE. 

VARIANCE. 

1, The issuance of an execution on a dormant judgment is not such 
an irregularity as will, of itself, render invalid, on a collateral attack 
by a stranger to the judgment, the purchase made at sheriff’s sale by 
the attorney for the judgment creditor. Riddle v. Turner, 145. 

2. A purchaser of land at execution sale bought under an agreement 
between the sheriff, the defendant in execution, and himself, that 
Whatever might be his bid in exeess of the amount due on the execcu- 
tion, the same should be satisfied by payment of the execution. The 
amount actually bid was in excess of the execution. ‘The execution 
Was satisfied by a payment partly in money and partly in a draft 
drawn by the defendant in execution on himself and accepted by the 
sheriff: Held— 

1. That the defendant in exeeution was estopped from attack- 
ing the proceedings. 
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EXECUTION SALE—continued. 

2. That a purchaser of the land sold who bought from the de- 
fendant in execution after the judgement, and before such sale, 
could, by proper proceedings, have set aside the sale. 

3. The execution sale was voidable only. 

4. The failure of the purchaser, after Judgment and before exe- 
eution sale, to assert his rights, would not authorize a stranger to 
set them up in a collateral proceeding. 

4. The title of the purchaser, before execution sale, was sub- 
ordinate to the judgment lien, and was not such a superior out- 
standing title as could be afterwards set up in a collateral pro- 
ceeding. 

6. A claimant of the land under purchase at a subsequent exe- 
cution sale, made under the same judgment, could not complain 
that there was a failure to pay the excess of the bid over the 
amount due on the former execution, He could complain only 
if the draft given for a portion of the debt had not been paid, and 
by showing that there was authority for issuing the last exeecu- 
tion. Pope y. Davenport, 206, 


EXECUTORS AND ADMINISTRATORS. 
APPEAL BonpD, 1, 2. INDEPENDENT EXECUTOR, 1, 
HUSBAND AND WIFE, 4. JURISDICTION, 9. 
An executor or administrator cannot, as such, maintain a suit in 


to 


one State by virtue of letters granted in another. Mose by v. Burrow. 


396. 


EXECUTORY CONTRACT. 
VENDOR AND VENDEE, 4, 5. 


EXEMPLARY DAMAGES. 

DAMAGES, 2. 

1. When the plaintiff is entitled to recover in a suit for malicious 
prosecution, exemplary damages may be awarded. McManus vy. Wal- 
lis, 584, 

2. Exemplary damages for killing a member of one’s family were 
unknown to the common law, and originated in the idea rather of 
punishment to the offender than of recompense to the sufferer. Cotton 
Press Co. v. Bradley, 587. 

3. Cases in which exemplary damages are allowed, being quasi- 
penal in their character, should receive the careful consideration and 
scrutiny of the courts. Jd. 


EXHIBIT. 
PLEADING, 9, 10. 
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YI CASES. 


CONTINUANCE, 1. INTERVENOR, 6. 
DEED, 4. SHERIFF'S SALE, 3. 
DEMAND. VARIANCE. 


EVIDENCE, 20. 

1. See opinion for facets which did not authorize a guardian to be 
charged with compound interest for money in his hands not accounted 
for. Whether the guardian should be chargeable with compound in- 
terest or not, is an issue more proper for the determination of the 
presiding judge than fora jury. Reed v. Timmins, 84. 

2. See facts under which it was held that a guardian should be held 
liable for the amount uncollected at the date of compounding a claim 
due the estate of the ward, without allowing interest thereon. Jd. 

3. See statement of the ease for facts held sufficient to authorize a 
verdict for actual damages for $2,500, against a railway company, for 
illegally ejecting a passenger from its car. 7. & P. R. R. Co. v. 
Casey, 112. 

1. Sce opinion for badges of fraud surrounding a transaction which, 

unexplained, created such a presumption of bad faith that the court, 
which tried the case without the intervention of a jury, erred in up- 
holding it. Williams vy. Barnett, 130. 
- 5, See opinion (in Connection with the statement of case in 46 Tex., 
115) for facts held not sufficient to constitute an equitable estoppel, 
and which might properly have been excluded from the jury on mo- 
tion. Peters v. Clements, 140. 

G. See case for facts in which the court trying the canse was not 
authorized in assuming in the charge that the negligence of the plain- 
tiff was slight only. H/. & T. C. R. R. Co. v. Smith, 178. 

7. See case for facts which did not authorize a verdict for plaintiff, 
in a suit for damages for injury to the person, against a railroad com- 
pany. Jd. 

8S. See statement of case for facts under which the wife was not a 
hecessary party. Robinson v. Me Whirter, 201. 

9. See opinion for circumstances under which the discretion of a 
judge in permitting evidence to be introduced after argument had 
begun, would beeome a fit subject for revision. Pope vy. Davenport, 
206. 

10. See statement of case for a clause in an agreement between a 


lessor and lessee, in regard to the use of timber, which was held to 


be neither one of limitation nor condition, a violation of which did 
not forfeit the estate of the lessee, or give the lessor a right to main- 
tain any action except for damages. Johnson v. Gurley, 222. 

11. See ease for faets which authorized the setting aside of an order 
lowing a claim against an estate, on the ground of mistake. Cone 
vy. Crum, 348. 

12. See opinion for facts which will authorize one in possession of 
land, tinder a deed of general warranty, to maintain trespass to try 
title against a mere trespasser. Webster y. Mann, 416, 
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FACT CASES—continued. 
13. See evidence held insufficient to overturn the presumption in 
favor of the recitals in the record. Randall y. Collins, 435. 
14. See statement of case for an affidavit which would sufficiently 
excuse delay in filing the transeript. Warren v. Wooters, 568, 
15. See statement and opinion for facts held not to constitute gross 
negligence. Colton Press Co. vy. Bradley, 587. 


FERRIES. 
CONSTITUTIONAL LAW, 11. 
FRANCHISE, 2, 3. 


FIELD-NOTES. 
LAND CERTIFICATE. 


FINAL JUDGMENT. 
APPEAL, 5. 
JUDGMENT, 4. 


FIXTURES. 
LIEN, 12. 


FORCED SALE. 

CONSTITUTIONAL LAW, 4, 5. 

HOMESTEAD, 1, 2, 4, 9. 

When a homestead has been once acquired, the subsequent death, 
marriage, or removal of all the individuals who composed the family, 
except the husband, does not subject the homestead to forced sale, 
under judgment against the surviving husband, who still occupies it 
asa home. Kessler vy. Draub, 575. 


FORECLOSURE. 

JUDGMENT LIEN, 1, 2, 3, 4. 

PARTIES, 5. 

The purchaser at a sale under a judgment foreclosing a vendor's 
lien on the entire tract of land originally sold, is entitled to be sub- 
rogated to the rights of the original vendor, as against the purchaser 
of a portion of the land, who bought from the vendee before proceed- 
ings to foreclose were begun, and who was not made a party to such 
proceedings. He may have that portion of the Jand claimed by the 
second vendee, and who was not made a party to foreclosure proceed- 
ings, resold to pay its proportion of the amount paid at the foreclos- 
ure sale for the entire tract. Peters vy. Clements, 140. 


FOREIGN JUDGMENT. 
BANKRUPT, 5. 
JURISDICTION, 9, 10. 
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FORFETTURE. 








KF RANCHISE, 1. PLEADING, 5. 

LAND CERTIFICATE, 2, 4, PURCHASER, 2. 

LESSOR AND LESSER, 4. 

A policy of insurance issued in 1852, for the term of the natural 
life of the insured, contained a condition to the effect that if the 
insured should fail to pay the premium on the day fixed for its pay- 
ment, each year, the policy terminated, and the company should not 
be liable to pay the sum insured or any part thereof. On the 27th of 
January, 1862, during the war, (the company residing in New York, 
and its agent and the insured living in Galveston,) the insured tend- 
ered to the agent at Galveston the premium due at that date, and 
he declined to receive it, on the ground that he had not heard from 
the company. In 1865 a like tender was made to the same party as 
agent, and he refused to receive it, assigning no reason. No other 
tender was afterwards made. In 1872 the insured brought suit to 
recover on the policy, and offered to deduct premiums aecrued since 
1862: Held— 

1. That the forfeiture of the policy by failure to pay accruing 
and acerued premisnms since the tenders, was not prevented by 
the tenders. 

2. To prevent a forfeiture, the tender should have been repeat- 
ed as often as under the terms of the policy the premium was 
due. Life Insurance Co. vy. LePert, 504. 


ANCHISE. 

CORPORATION, 1. 

1. A corporation is not to be deemed dissolved by any misuser or 
non-user of its franchise until the default has been judicially ascer- 
tained and declared. Moseby v. Burrow, 396. 

2. The evidence showed that the city of Laredo had maintained a 
ferry across the Rio Grande fora time beyoud the memory of living 
men: Held, That it would, in the absence of other evidence, establish 
the franchise of a ferry by prescription. City of Laredo v. Martin, 
DAS. 

3. While the power of the State to divest a city of its franchise to 
operate a ferry obtained under the laws of the former goverument 
might not be disputed, it will not be held to have done so by implica- 
tion, but it must clearly appear that it was the purpose and intent of 
the State to divest the city of the franchise, before it will be held to 
have done so. Jd, 


AUD. 
CONTRACT, 1. MECHANIC'S LIEN, 9. 
ILOMESTEAD, 14, SALE. 
1. See opinion for badges of fraud surrounding a transaction which, 


unexplained, created such a presumption of bad faith that the court, 
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FR AU D—continued. 
which tried the ease without the intervention of a jury, erred in up- 
holding it. Williams v. Barnett, 130. 

2. The execution of a deed to secure a debt to a third party, con- 
veying in trust land which at the time was subject to a judgment bien 
in favor of another, cannot be regarded as fraudulent, with reference 
to the owner of the judgment. Pearson v. Hudson, 352. 

3. Where a mortgagor remains in possession and, as agent of the 
mortgagee, sells the goods mortgaged to secure a bona-fide debt, and 
applies the proceeds to the payinent of the debt, the fact of the mort- 
gagor remaining in possession would not, of itself, render the mort- 
gage void. But such contracts should not be encouraged by courts. 
Crow v. Red River County Bank, 362. 

1, In this case the mortgagor remained in possession of the goods. 
The mortgage contained no stipulation for such possession, nor au- 
thority to the mortgagor to sell the goods. He, in fact, did sell, but 
as the agent of the mortgagees, and accounted to them for the pro- 
eeeds: Held, Vhat the mortgage was not therefore void. Jd. 

5. A voluntary conveyance by a parent to his children, made when 
the parent is in embarrassed circumstances, is not necessarily fraudu- 
lent. The indebtedness at the time of the conveyance is a badge of 
fraud to be considered by the jury in connection with all the facts to 
determine the intention of the grantor. Van Bibber v. Mathis, 406. 

6. A deed of gift to land made by an insolvent debtor to his child, 
When an unsatistied judgment against the debtor exists, constituting 
a lien on the property conveyed, is fraudulent as against the judg- 
ment creditor. Jd. 

7. A defendant who was sued for unpaid purechase-money due on 
his notes, made in 1872, for cighty acres of land, and to enforce the 
vendor’s lien, answered, charging fraud in the procurement of the 
notes, and alleging that he had been in possession of the land sinee 
1856, and prayed for a cancellation of the notes, the recovery back of 
the money paid on them, and for judgement for six hundred and forty 
acres of land, of which the eighty acres formed a part. The issue of 
fraud being found in favor of the defendant, the judgment was for 
repayment of the money collected on the notes, their cancellation, 
and vesting title in defendant for the eighty acres : Held— 

1. ‘There was error in so much of the judgement as deerced the 
title to the land in defendant, as the plaintiff was not required by 
the pleadings to meet the issue of the merits of his title, but only 
that of fraud in the sale. 

2. Even had the defense of limitation been properly pleaded, 
there was not ten years’ adverse possession, independent of the 
period during which the statute was suspended. Zexas Land Co. 
¥. Moon. 477. 





8. When the issue of fact made by the pleadings was as to the exist- 
ence of a fraudulent understanding between the administrator and 
the purchaser of land at administrator’s sale, under which the former 
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FRAU D—continued. 
was to have an interest in the land, there was no error in refusing to 
instruct the jury that various circumstances enumerated constituted 
badges of fraud. The issue was not as to the intention with which 
the sale was made, but the existence of a fraudulent agreement. 
Johnson v. Richardson, 481. 


FRAUDULENT CONVEYANCE. 
FRAUD, 2, 3, 4. 5. 
GARNISHMENT. 
MECHANIC’S LIEN, 9, 11. 


GRANT. 
CITIES AND ‘TOWNS. 


GROSS INADEQUACY OF CONSIDERATION, 
INADEQUACY OF CONSIDERATION. 
SALE. 


GROSS NEGLIGENCE. 

1. A charge of the eourt which first assumed a certain state of facts 
as constituting ordinary negligence, and which then instrueted the 
jury that “‘gross negligence is a greater or higher degree of negli- 
gence than ordinary negligence *: Held, Error, as containing no defi- 
nition of gross negligence. Cotton Press Co. v. Bradley, 587. 

2. Gross negligence is that entire want of care which would raise 
a presumption of a conscious indifference to consequences. Sueh 
indifference fs morally criminal, and if it leads to actual injury, may 
well be regarded as eriminal in law. Jd. 

3. See statement and opinion for facts held not to constitute gross 


negligence, Td. 


GUARDIAN AD LITEM. 

Though consent toa judgment by a guardian ad litem against his 
ward, or an administrator against the estate, in the absence of evi- 
denee, may be erroneous, the judgment is not void by reason of such 
consent. Hollis vy. Dashiell, 187. 


GUARDIAN AND WARD. 

JUDGMENT, 2. 

1. The presumptive heir is not included by the statute in the list of 
those disqualified from being appointed guardian. (Rey. Stats., art. 
2504.) When there is no ascendant in the direct line, the statute gives 
the preference to the next of kin who comes immediately after the 

presumptive heir. (Rev. Stats.. art. 2500.) Good v. Good, 1. 
2. The discrimination of the statute against the appointment of the 
presumptive heiras guardian, applies only when he is of the collateral 
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GUARDIAN AND WARD—continued. 
kindred, and it is not its purpose to require the guardianship to be 
given to one not of the kindred of the orpiian, rather than to the pre- 
sumptive heir. Jd. 

3. See opinion for facts which did not authorize a guardian to be 
charged with compound interest for money in his hands vot accounted 
for. Whether the euardian should be chargeable with compound in- 
terest or not, is an issue more proper for the determination of the 
presiding judge than for a jury. Reed v. Timmins, S4. 

4. See facts under whieh it was held that a guardian should be held 
liable for the amount uneolleeted at the date of compounding a claim 
due the estate of the ward, without allowing interest thereon. Jd. 

5. Compound interest is allowed in stating the account of a guardian 
or other trustee, not with a view to punish, but to reach the profits 
which under the facts he has made. If he has used the trust fund in 
trade or in speculation, he will be held to acconnt for the profits or for 
interest, at the option of the cestui que trust. Ta. 

6. A guardian should be allowed commissions only on sums aet- 
ually collected and paid out. Jd. 


HEIRS. 
COMMUNITY PROPERTY, lL. EVIDENCE, 7. 
DESCENT AND DISTRIBUTION. PRESUMPTION, 1. 


1. The presumptive heir is not included by the statute in the list 
of those disqualified from being appointed guardian. (Rev. Stats., 
art. 2504.) When there is no ascendant in the direct line, the statute 
vives the preference to the next of kin who comes immediately after 
the presumptive heir. (Rev. Stats., art. 2500.) Good v. Good, 1. 

2. The discrimination of the statute against the appointment of 
the presumptive heir as guardian, applies only when he is of the col- 
lateral kindred, and it is not its purpose to require the guardianship 
to be given to one not of the kindred of the orphan, rather than to the 
presumptive heir. Jd. 

3. See opinion for an instrument not acknowledged, held to be a 
release of a cause of action by an heir, who was a married woman. 
French v. Strumberg, 92. 


HOMESTEAD. 

1. Under section 22 of article 8 of the Constitution of 1845, forced 
sales of the homestead were so absolutely prohibited as to render them 
invalid and ineffectual, in and of themselves, without further act of 
the parties, to couvey any legal right. Campbell vy. Elliott, 151. 

2. Band his wife C occupied a rural homestead from 1851 to 1861, 
When the wife died. B continued to occupy it as a homestead, with 
his grandchildren, until his death, in 1869. In 1858, B executed a 
mortgage on this homestead, (in whieh his wife did not join.) to secure 
au debt due E. On foreclosure, E purchased the homestead at sheriff's 
sale, in 1861, before C’s death. D became the purchaser of E’s inter- 
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HOMESTEAD —continued. 


est in the homestead at bankrupt sale in 1869. In 18 


73. the heirs of 
Band C brought trespass to try title against D to reeover the land. 
D prayed, in the alternative, that, if his title should not be good, he 
be subrogated to the rights of E to the amount of his bid at the fore- 
closure sale : Held— 

1. The sale by the sheriff to E, being a forced sale of the home- 
stead, not made to satisfy an incumbrance for purchase-mouey or 
other lien existing before the homestead right attached, did not 
vest in the purchaser a title to the homestead. 

2. The vendee of E was not entitled to be subrogated to the 
rights of E to the extent of his bid at the foreclosure sale. 

3. Quere: Whether, if the land had ceased to be a homestead, 
it might still be subjected to the satisfaction of the mortgage in 
au new proceeding, if the mortgage were not barred by limitation ? 
Id, 

3. This case distinguished from Stewart v. Mackey, 16 ‘Tex., 56; 
Brewer v. Wall, 23 Tex., 385, and Cross v. Eyarts, 28 ‘lex., 523. Id. 

f, Under the present Constitution, no mortgage, trust deed, or 
other lien on the homestead can be valid except for purchase-money, 
Whether executed by the husband, or by the husband and wife joiutly ; 
and every pretended sale of the homestead involving any condition of 
defeasance is void. Jd. 

5. The widow and children (or cither, as the case may be) to whom 
a homestead was set apart under the probate law of 1848, out of an 
insolvent estate, took an estate in fee, freed aud discharged from the 
liens of creditors, unless it be for purchase-money, or for work and 
labor or materials furnished in constructing or erecting improvements 
on the property. Horn vy. Arnold, 161, 

G. Reeves v. Petty, 44 Tex., 249, and Green v. Crow, 17 Tex., 188, 
reaflirmed Id. 

7. The widow and children to whom a homestead allowance was 
made, took an estate in the homestead set apart to them, free from 
any claim of inheritance by other children or heirs not beneficiaries 
of or entitled to share in the allowance. Jd. 

8. ‘To construe the statute which directs that the property exempt 
from forced sale shall be set apart for ‘tthe use and benefit of the 
widow and children, if there be either, or any,”? so as to include adult 
ehildren as well as minors, would be to lose sight of the object of the 
statute, in order to give effeet to the literal import of a single word. 
Id, . 

9. The owner of a homestead joined his wife in ineumbering it, by 
trust deed, to secure the payment of a debt, and afterwards, in 1872, 
died, and his widow, after his death, abandoned the place and removed 
from the State. The claim was presented for allowance aud approved 
by the administrator, after which the property was sold, under author- 
ity of the trust deed, by the trustee. Ina suit brought by the pur- 
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HOMESTEAD—continued. 
chaser against the children of the deceased, in possession, to recover 
the property: Held— 


1. The sale under the power, by the trustee, would be incon- 





sistent with the statute postponing the debt which the trust deed 
was intended to secure, to others, including an allowanee to be 
made to the widow and children in lieu of a homestead or other 
exempt property. 

2. The statute, in providing that exempt property should con- 
stitute no part of the estate, did not design to interfere with the 
established policy to allow no mere mortgage lien to be so en- 
forced as to deprive the widow and children of the exempt prop- 
erty, or an allowance in lieu thereof. 

3. Under the statute, the Probate Court was authorized to 
make an allowance in lieu of a homestead and exempt property. 
and that allowance was to be paid in preference to claims secured 
by mortgage liens, 

1. If one lien creditor could appropriate the homestead because 
of his power to sell, the property on whieh other creditors have 
vu lien might be taken to supply to the family of the deceased 
their allowance in lieu of a homestead, 

5. The mortgage was but an incident to the claim, and the 
claim comes within the letter and policy of the law which re- 
quires its presentation and postpones its payment to preferred 
claims. 

6. The purchaser required no title. Abney v. Pop , 288. 

10. Robertson’s Administratrix v. Paul, 16 Tex., 472; Terry v. 
Terry, 89 Tex., 313; Mayman v. Reviere, 47 'Tex., 357; MeLane v. 
Paschal, 47 Tex., 370, approved. Jd. 

11. Band his wife C executed to Da conveyance, properly acknowl- 
edged and recorded, of land which they had occupied as a homestead. 
The vendors continued in possession, paying rent first to D, and after- 
wards to E, his vendee under deed reeorded, and exeeuted to him 
notes for rent, on which suit was brought. B,C, and D, contempora- 
neously with the original sale, had exeeuted an agreement for a reeon- 
veyance, of which E had no actual notice. B and C, resisting the 
payment of the notes for rent, set up homestead rights in the prop- 
erty : Held— 

1. That even admitting the original conveyance and agreement 
between the parties to have been intended as a mortgage, and not 
a conditional sale, the constructive notice of the agreement to 
repurchase, resulting from the continuing presence of B and C 
on the premises, should not outweigh the fact that they had 
acknowledged their tenaney under D, and the publie legal notice 
that C had parted with all her right to the property, given in 
her voluntary deed, executed and reeorded with all the solem- 
nities of the law. 

2. Any other construction would be contrary to sound principles 
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HOMESTE AD—continued, 
of law and equity, and would make our registration laws, which 
were Wisely intended for the protection of innocent purchasers, 
but asnare anda delusion. Alstin vy. Cundiff, 453. 

12. When a homestead has been onee acquired, the subsequent 
death, marriage, or removal of all the individuals who composed the 
family, except the husband, does not subject the homestead to forced 
sule, under judgment against the surviving husband, who still oeceu- 
pies itasa home. Aessler v. Draub, 575. 

13. See statement of ease for facts held not sufficient evidence of 
abandonment of homestead. Jd, 

14. A widow having no children or kindred of her own blood sold 
her homestead, and with its proceeds purelhased another lome, on 
which, with some orphan grandchildren of her husband by a former 
marriage, aud whose mother had been raised by her, she resided. 
While thus occupying it with the children, who were being supported 
by her and who were dependent on her, a moneyed judgment was 
rendered against her, upon which execution issued, which was levied 
on the home last purchased, After the levy, she adopted as her child 
one of the orphan children, in pursuance of an intention long 


formed. 
In a proceeding instituted by her to prevent. the forced sale of the 
property, aud claiming homestead rights : //eld— 

1. That there was no error in a judgment declaring the prop- 
erty exempt from foreed sale as a homestead. 

2. The adoption of the child under the circumstances stated in 
the opinion, did uot constitute a frand upon the rights of credit- 
ors, though made to strengthen the homestead claim. Wolfe v. 
Buckley, GA. 


HUSBAND AND WIFE. 

COMMUNITY PROPERTY. 

ESTATES OF DECEDENTS, 9. 

I VIDENCE, 7. 

1. A note executed by the husband to the wife, in consideration of 
money, the separate property of the wife, loaned to the husband, is 
binding upon the estate of the husband, and both the principal and 
accrued interest remain the separate property of the wife. J/all v. 
Hall, 294. 

2. Whether a debt thus contracted was made for the benefit of the 
community, or for the separate estate of the husband, both the com- 
munity and the separate estate of the husband would be liable for 
its payment. Jd 

3. See statement of ease and opinion for allegations in an answer 
held defective for want of certainty. Id. 

t. Ina suit by the surviving wife on a liquidated demand against 
the executor of the last will of the husband, the wife can only be 
held liable for damages for the value of property alleged to have been 
illegally converted by the wife on an adjustment of the respective 
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HUSBAND AND WIFE—countinued. 
rights and equities of the parties growing out of a final settlement of 
the estate, if in such aetion she eould be held iiable at all. Sueh de- 
fense will not be considered when the executor, in his answer, fails 
to show that the plaintiff would not, on a settlement of the estate, be 
entitled to the amount sued for after charging her with the value of 
the property ulleged to have been converted. Jd. 


IMPEACHING WITNESS. 
Where a witness testifies by deposition in regard to a conversation 
With another, and in response deelares that if the conversation refer- 
red. to occurred, he did not then kuow or recollect it, he cannot be 
impeached by proving by another the conversation, the witness not 
denying the matter and having no opportunity to explain. Johkason 


v. Richar lson, ISI. 


IMPROVEMENTS IN GOOD FAITH. 
DAMAGES. 3. 


INADEQUACY OF CONSIDERATION. 

lL. When gross inadequacy of price is relied on to avoid a sheriff's 
deed to land, it is not error to exclude evidenee of the litigious char- 
aeter of the Judgment debtor, offered as explaining the small amount 
bid. Pearson v. Flanagan, IGG6, 

2. The statute (Paschal’s Dig., art. 3775) which provides how a levy 
should be made when the defendant in execution fails or refuses to 
point out property, is directory, Though the failure to make the levy 
as required by statute might be sufficient in a proper case, properly 
presented, to set aside the levy, or to make the officer liable in dam- 
aves, the sale would not necessarily be void. Jd. 

3. Inadeqnaey of price will not, of itself, authorize the setting aside 
of a sheriffs sale otherwise valid, but gross inadequacy of price, in 
connection with slight additional circumstances showing fraud. irreg- 
ularity, or facts calculated to prevent the property from bringing 
something like its rensonable value, may avoid the sale. Jd. 

f, What cireumstanees, in connection with inadequacy of priee, 
Will avoid a sherilf’s sale, must depend on the facts of each particular 
case; but they must not be such as are attributable to the direct 
ageney of the defendant in execution, Jd. 

d. See ease for facts which required the court to submit to the jury 
the question as to whether the grossly inadequate price paid for land 
at a sherifl’s sale might not have been oeeasioned by the acts and 
omissions of the defendant in execution. Jd. 

G. A plaintiff in execution purchased, at execution sale, for $10, 
improved land worth from $500 to $1,000. There was evidence that 
the defendant in execution was not called on to point out property, 
and that he owned and had in the county, subject to levy, personal 


property of large value which was not levied on. The court below, a 
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INADEQUACY OF CONSIDERATION—continued. 
jury being waived, held that the gross inadequacy of the amount bid, 
in connection with irregularities of the levy, avoided the sale: Held, 
That there was no error. Pearson v. Hudson, 352. 


INDEPENDENT EXECUTOR. 
1. An independent executor, who appeals from a judgment of the 
District Court, as such, for the benefit of the estate he represents, is 
not required to execute a statutory appeal bond. Buttlar v. Davis, 74. 
2. An appeal bond executed by an independent executor, as sueh, 
in a suit prosecuted or defended by him for money or for property 
for the use and benefit of the estate represented by him, is not a 
statutory bond upon which the Supreme Court ean enter judgment 
as in ordinary eases of appeal. Jd. 
3. ‘Tucker v. Anderson, 25 Tex, Supp., 158, approved. Jd. 
1, The case of Battle v. Howard, 13 Tex.. 345, discussed, Jd. 


INJUNCTION, 

1. Under the Constitution of 1876 and the laws in force, a writ of 
injunction not being a process necessary to enforce the Jurisdiction 
of the Supreme Court, could not be issued by that tribunal, as an 

original writ, to restrain a party litigant daring the pendeney of an 
appeal, City of Laredo v. Martin, 548. 

2. The jurisdiction of the Supreme Court being appellate only, it 
has not been invested by the Constitution with such general powers 
as would enable it to proteet parties litigant from damage during the 
pendency of an appeal. Jd. 

3. Though the Constitution provides that appeals may be allowed 
from interlocutory jadgments of the District Court in sueh cases and 
under such regulations as may be provided by law, no appeal lies 
from the action of a district judge refusing an application for injune- 
tion, (if the same could be regarded as an interlocutory judgment) in 
the absence of a statute regulating the proceeding. Jd. 


INDORSER., 
MORTGAGE, 4. 


INFANTS. 
CONSTRUCTION OF STATUTES, 1. 


INSOLVENCY. 
CORPORATION, 2. PARTIES, I. 
MORTGAGE, 4. RECEIVER, |. 


INSURANCE COMPANIES. 
A policy of insurance issued in 1852, for the term of the natural 
life of the insured, contained a condition to the effect that if the 
insured should fail to pay the premium on the day fixed for its pay- 
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INSURANCE COMPANIES—continued. 
ment, each year, the policy terminated, and the company should not 
be liable to pay the sum insured or any part thereof. On the 27th of 
January, 1862, during the war, (the company residing in New York, 
and its agent and the insured living in Galveston.) the insured tend- 
ered to the agent at Galveston the premium due at that date, and 
he declined to receive it, on the ground that he had not heard from 
the company. In 1865 a like tender was made to the same party as 
agent, and he refused to reeeive it, assigning no reason. No other 
tender was afterwards made. In 1872 the insured brought suit to 
recover on the policy, and offered to deduct premiums accrued since 
1862: Held— 

1. That the forfeiture of the policy by failure to pay accruing 
nnd acerued premiums sinee the tenders, was not prevented by 
the tenders, 

2. To prevent a forfeiture, the tender should have been re- 

peated as often as under the terms of the policy the premium 
was due. Life Insurance Co. v. LePert, 504. 


INNOCENT PURCHASER. 
HOMESTEAD, 11. 
JUDGMENT LIEN, 4 


INTERESY. 

1. See opinion for facets which did not authorize a guardian to be 
charged with compound interest for money in his hands not accounted 
for. Whether the guardian should be chargeable with compound 
interest or not, is an issue more proper for the determination of the 
presiding judge than fora jury. Reed v. Timmins, S4. 

2. Compound interest is allowed in stating the account of a guard- 
ian or other trustee, not with a view to punish, but to reach the 
profits which under the facts he has made. If he has used the trust 
fund in trade or in speewlation, he will be held to account for the 
profits or for interest, at the option of the cestuc que trust. ld. 

3. See facts under which it was held that a guardian should be held 
liable for the amount uncollected at the date of compounding a claim 
due the estate of the ward, without allowing interest thereon. Jd. 

tf. A guardian should be allowed commissions ouly on sums actually 
collected and paid out. Jd, 

5. In the absence of evidence, courts will presume the rate of in- 
terest in another State to be the same as in ‘Texas. Moseby vy. Bur- 


row, 396. 


INTERLOCUTORY JUDGMEN'. 
CONSTITUTIONAL LAW, 10. 


INTERROGATORIES. 
EVIDENCE, 4. 
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INTERVENOR. 

MECHANIC'S LIEN. 

1. One who intervenes in a cause must accept the case as to all 

previous orders made and papers filed, including depositions, as they 
appear at the time of intervening. He cannot object to depositions 
already taken on the groand that he had no opportunity to propound 
eross-interrogatories. But it would seem that he would not be pre- 
cluded from taking action in time to secure answers to cross-inter- 
rogatories propounded by him to a witness who had been examined 
before his intervention. Rainbolt v. March, 246. 

2. An intervenor is not, on appeal, entitled to a reversal of a judg. 
ment in favor of an original party to the suit, which could not operate 
to his injury, when the party against whom the judgment was ren- 
] 


3. A bond deseribed land as follows, viz.: **T'wo hundred acres of 


iu 
dered had neither appealed nor assigned errors, Id. 
land, it being a part of the tract which I bought of Charles Vinzent. 
lving about one mile east of Mount Enterprise; said two hundred 
acres to be run off of the south end of said tract next to Jolin Sal- 
mon’s, and extending across said south end 2? Held, That the bond 
Was not on its face void for insufficient description, as the land might 
be identified by the aid of extrinsie evidence. Id. 

$f, A mere preponderance of evidence will not authorize the reversal 
of a judgment, when the testimony was detailed by witnesses who 
appeared and testified before the lower court. Jd. 

5. ‘To entitle a party to intervene in a suit pending, his interest, 
legal or equitable, must be such, that had the original action never 
been commenced, and the intervenor had brought the suit in his own 
hame as sole plaintiff, he would have been entitled to recover in his 
own name to the extent at least of a part of the relief songht; or had 
the action been first brought against him, as a defendant he would 
have been able to defeat the recovery, in part at lenst. Pool vy. San- 
Jord, 621. 

6. See statement of case for causes for action justifying interven- 
tion. Jd. 


JUDGMENT. 

COMMISSIONERS OF APPEALS, 3. MARRIED WOMAN, 2. 

DAMAGES, 3. TENANT IN COMMON, 6. 

JUDGMENT LIEN. 

1. Under the statute, a plaintiff seeking the recovery of a moneyed 
judgment against several defendants, may discontinue as to one de- 
fendant who has not been served, and proceed as to those served. 
In such ease, the absence from the record of an order showing a dis- 
continuance as to the party not served, cannot, after judgment against 
the other defendants. be taken advantage of in a collateral proceed- 
ing. Riddle v. Turner, 145. 

2. Though consent toa judgment by a guardian ad litem against 
his ward, or an administrator against the estate, in the absenee of 
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JUDGMENT —continued. 
evidence, may be erroneous, the judgment is not void by reason of 
such consent. Hollis vy. Dashiell, 187. 

3. The validity of a judgment against parties before the court, prop- 
erly served, is not affected by the fact that it is void as to other 
defendants not actually served with process. Jd. 

4. The fact that a cause is continued to carry into effect a judgment. 
Which finally settles and adjusts all matters involved in the suit, will 
not prevent an appeal. Gaston vy, Boyd, 282. 

+. In asuit by one tenant in common against another, the judg- 
ment should leave both in possession, since neither is entitled to 
exclusive possession. Prior to the adoption of the Revised Statutes, 
a plaintiff! who established an undivided, though indefinite, interest 
in land, was entitled to a judgment placing him in possession with 
the defendant, whose right to an interest in the land had also been 
established. Stovall v. Carmichael, 383. 

6. A defendant who was sued for unpaid purechase-money due on 
his notes, made in 1872, for eighty acres of land, and to enforee the 
vendor's lien, answered, charging fraud in the procrrement of the 
notes, and alleging that he had been in possession of the land since 
1856, and prayed for a cancellation of the notes,-the recovery back of 
the money paid on them, and for Judgment for six hundred and forty 
acres of land, of which the eighty acres formed a part. ‘The issue of 
fraud being found in favor of the defendant, the judgement was for 
repayment of the money collected on the notes, their eaneelation, 
and vesting title in defendant for the eighty acres : [Held 

1. There was error in so much of the judgment as decreed the 
title to the land in defendant, as the plaintiff was not required 
by the pleadings to meet the issue of the merits of his title, but 
only that of fraud in the sale. 

2. Even had the defense of limitation been properly pleaded, 
there was not ten years’ adverse possession, independent of the 
period during which the statute was suspended, Texas Land 
Co. v. Moon, 477. 

7. Thougha judgment should set forth the full names of the parties 
for and against whom it is rendered, a failure in this respect will not 
be cause for reversal, in the absence of an assignment of error point- 
ing out the defeet. Johnson v. Richardson, 481. 

8. See opinion for the individual views of Associate Justice Gould, 
as to the power of the court in ordering a destroyed judgment sub- 
stituted without the intervention of a jury. Jd. 

9. If a judgment of the District Court be correct. its validity ean- 
not be affected by the fact that the presiding jud 
reason for it. Swift v. Totti, 498. 


10. ‘Title derived by purchase at execution sale under a judgment 


gave a Wrong 


of a justice of the peace, was attacked in a collateral proceeding, and 
the defendant in the judgment was permitted to testify that he was 
not, in fact, served with process in the proceeding under which the 
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JUDGMENT—continued. 


land was sold: Held, The evidence showing that the defendant in 
the judgment was aware of its rendition at the time, and took no 
steps to set it aside, and though aware of the execution and levy, 
interposed no objection to the validity of the judgment, the court did 
not err in holding the evidence insafficient to overturn the presump- 
tion in favor of the validity of the judgment. Williams y. Ball, 
603. 


JUDGMENT CREDITOR. 


A deed of gift to land made by an insolvent debtor to his child, 
when an unsatisfied judgment against the debtor exists, constituting 
a lien on the property conveyed, is fraudulent as against the jud 
ment ereditor. Van Bibber v. Mathis, 406. 


JUDGMENT LIEN. 








EXECUTION SALE, 2. 

PURCHASER. 

1. A judgment in favor of the holder of a promissory note which 
forecloses a mortgage lien executed to secure the same, cannot affeet 
the security afforded by the mortgage to one not a party to the pro- 


ceeding, and who holds another unpaid note, jointly secured by the 
same mortgage. Delespine y. Campbell, 4. 

2. When separate suits are brought by two parties on promissory 
notes, each secured by the same mortgage, and judgments of fore- 
closure are rendered in each without regard to the rights of the other 
party, each plaintiff is in equal error in disregarding the rights of the 
other, and neither judgment can exclusively appropriate the security. 
Id. 

3. The fact that a judgement ereditor failed, during the period the 
stay law of November 10, 1866, was practically in force, to obtain an 
order of sale and execution, could not prejudice his lien secured by 
mortgage, nor authorize another party whose debt was equally secured 
by the same mortgage to appropriate the entire security. Jd. 

1. A mortgagee of property is charged with constructive notice of 
adverse liens indicated in the chain of title under which he claims: 
and when there is a prior-recorded mortgage on the same property, 
with judgment of foreclosure thereon in the District Court unsatis- 
fied, he cannot be an innocent mortgagee. Td, 

5. The act of February 14, 1860, (Paschal’s Dig., art. 3962.) which 
required judgment, before it could operate asa lien, to be filed for 
registration, took effect from its passage. The act being complete in 
itself, and clearly indicating the legislative intent that it should be 
operative from the time of its passage, such intent cannot be defeated 
by a failure in the act to make a specific designation of the time it 
should go into effect, as required by a preéxisting statute. (Pasclial’s 
Dig., art. 4576.) Baker v. Compton, 252. 

46 
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JUDICIAL DISCRETION, 
FAcT CASES, 9. 
Whether the plaintiff, after the defendant has closed his testi- 
mony, shall be permitted to introduce evidence not in rebuttal, rests 
in the discretion of the presiding judge. Williams vy. Baill, 603. 


JUDICIAL KNOWLEDGE. 
The courts judicially know that the city of Galveston is in a county 
of the same name in the State of Texas. If it were otherwise, a 
defendant sued for land which was described as being in the city 
of Galveston, without reference to the county or State, could not 
raise the objection, for the first time, on a charge asked of the court. 


So yer v. Romanet, 562. 


JURAT. 
APPEAL, 14. 


JURISDICTION. 

CONTESTED ELECTION, 6, 8, 9. 

CouNTY BONDs. 

PRACTICE IN DISTRICT COURT, 23. 

1, The Supreme Court cau only exercise jurisdiction on appeal 
over proceedings which involved the determination of one of the 
enumerated subjects of which the Constitution gives the District 
Court jurisdiction. (Const., art. 5, sec. 3.) Williamson v. Lane, 
33°. 

2. The contest of an election authorized by the act of May 8. 1873, 
‘regulating contested elections, and the act to amend the same, 
approved July 20, 1876, (Gen. Laws, 13th Leg., p. 67; Gen. Laws, 
15th Leg.. p. 70.) cannot be held to be either a ‘suit, complaint, or 
plea” in the sense in which those words are used in section 8 of 
article 5 of the Constitution, Jd. 

3. The determination of the result of an eleetion is not a matter 
pertaining to the ordinary jurisdiction of the law in courts of justice. 
It is in the nature of a political question, to be regulated, under the 
Constitution, by the political authority of the State. Jd. 

4. Sinee the jurisdiction of the Supreme Court is, by the present 
Constitution, limited to ‘civil cases of which the District Courts 
have original or appellate jurisdiction,” the contest of election not 
being a civil suit, it follows that jurisdiction of such contests cannot 
be conferred upon the Supreme Court without disregarding “n ex- 
press and positive restriction of the Constitution. Jd. 

5. ‘The act of May 8, 1873, regulating contested elections, and the 
aet to amend the same, approved July 20, 1876, (Gen. Laws, 13th 

Leg., p. 67; Gen. Laws, 15th Leg., p. 70,) contemplated and author- 
ized a contest of an election, and not a suit for the office. Jd. 

6. Contests of election are authorized, by the acts above referred to, 
ju.the District,Courts, for all district and county offices, irrespective 
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JURISDICTION —continued. 
of their value; while to maintain a suit, the office sued for must be 
of the value of at least 8500. Jd, 

7. A mortgagee of personal property to secure a debt above the 
jurisdiction of the County Court, has the right to maintain an action 
in the District Court to proteet his interest, as against attachment 
creditors prosecuting suits in the County Court and levying upon-the 
mortgaged goods. It was proper in the Distriet Court to appoint a 
receiver to administer the goods subject to the orders of the court and 
the respective liens to be adjusted in the suit. Crow v. Red River 
County Bank, 362. 

8. The courts of one State cannot make a decree ordering the con- 
veyance of land situated in another State which will be recognized as 
valid by the courts of the State in which the land is located ; and the 
same principle applies to the assignment by order of a Bankrupt 
Court in one State of land situate in another State. Moseby v. Bur- 
row, 396. . 

9. An executor or administrator cannot, as such, maintain a suit in 
one State by virtue of letters granted in another. Jd. 

10. The law recognizes no limitation on the right of appeal given 
by the Constitution to the County Court from a judgment of a Jus- 
tice’s Court, when the amount of the judgment exceeds 820. Pevito 
¥. Rodgers, 581. 

1]. An appeal lies to the Court of Appeals from a judgment of the 
County Court dismissing an appeal from a Justice’s Court, where the 
amount of the judgment was for more than $20; and where the civil 
jurisdiction of the County Court has been transferred to the District 
Court, an appeal lies, under like circumstances, to the Supreme 
Court, Jd, 

12. The limitation imposed by section 16 of article 5 of the Cousti- 
tution, on appeals from the County Court in causes appealed from a 
Justice’s Court, applies only when there has been a trial de novo on 
the merits, and the recovery was less than 8100. Jd. 

13. The jurisdiction of the Supreme Court is not limited, in the 
Constitution or statutes enacted in pursuance thereof, by the amount 
of the judgment appealed from. Its jurisdiction is coéxtensive with 
the limits of the State of all judgments in civil cases of which the 
District Courts have original or appellate jurisdiction. Jd, 

14. In an action against a corporation for a trespass, bronght in the 
county in which the trespass is charged to have been committed, an 
allegation of residenee of defendant is not material to show that the 
court had jurisdiction of the person. Cotton Press Co. v. Bradley, 
587. 

15. Asa general rule, the law will presume that a domestic court of 
general jurisdiction had power to make a judgment rendered by it, 
unless the contrary is shown by the record. Such presumption will 
not be indulged in favor of the judgment of a court of limited or 
special jurisdiction, but the facts necessary to the exercise of its juris- 
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diction must affirmatively appear on the record, Williams y. Ball, 
603. 

16. All the courts of Texas are limited in their jurisdiction ; but 
courts created by express constitutional provision, with general and 
exclusive powers to‘hear and determine all controversies within their 
particular judicial sphere, cannot be said to be courts of Timited or 
special jurisdiction within the meaning of the general rule above 
given. Id. 

17. ‘This ease distinguished from Mitchell v. Runkle, 25 Tex. Supp.., 
132. Id. 

1S. Courts of justices of the peace, being created by the Constitu- 
tion, exercise within their defined limits general exclusive jurisdiction. 
Id. 

19. The judgment of a Justice’s Court, when rendered, apparently, 
in the ordinary seope of its power and jurisdiction, though it may 
not show all the facts necessary to give the court jurisdiction, cannot 
be collaterally attacked as void for that reason. Jd. 


JUROR. 
That the sister and niece of a juror are the wives of two of the 
brothers of a party to a suit, constitutes no ground of disqualification. 
Johnson vy. Richardson, 481. 


JUSTICES’ COURTS. 
JURISDICTION, 18, 19. 
JUSTICES OF THE PEACE, 1. 


JUSTICES OF THE PEACE. 

1. Courts of justices of the peace, being created by the Constitu- 
tion, exercise within their defined limits general exclusive jurisdiction. 
Williams v. Ball, 603. 

2. The judgment of a Justice’s Court, when rendered, apparently, 
in the ordinary scope of its power and jurisdiction, though it may not 
show all the facts necessary to give the court jurisdiction, cannot be 
collaterally attacked as void for that reason. Id. 


LABORER’S LIEN. 

1. Section 35 of article 16 of the Constitution of 1876 did not give 
to laborers on railroads a lien on the property of the company on 
which they labored, as was provided by article 37 to mechanies, arti- 
sans, and material-men, C. & M. R. R, Co. v. Henning, 466. 

2. The lien given to mechanics and workmen by the act of Feb- 
ruary 18, 1879, was intended to apply only to labor done or materials 
furnished after the passage of that act. Jd. 


LACHES. 
MORTGAGE LIEN, 3. PRESUMPTION, 1. 
POWER OF ATTORNEY, 2. VENDOR AND VENDEER, 4, 5. 
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LAND. 


ANCIENT INSTRUMENT. PRESUMPTION. 
CERTAINTY. SALE. 

COVENANT, 1, 2 SUPERIOR TITLE. 
DESCRIPTION, 2, 3. ‘TRESPASS TO TRY TITLE. 
FRAUD. VENDOR AND VENDEE. 


JUDGMENT, 6. 

1. The assignee of a purchase-money note acquires, as such, no 
possessory right to the land for which it is given. Baker vy. Compton, 
952. 
2. A right to land guaranteed by the Constitution and laws, though 
it be neither real nor personal property in esse, may be the subject of 
contract. Hermann v. Re ynolds, 391. 

3. A sale of a land certificate conveys the equitable title to the land 
on which it is subsequently located. Jd. 


LAND CERTIFICATE. 


ANCIENT INSTRUMENT. STATUTES CONSTRUED. 22. 
LAND, 3. SURVEY, 1, 2. 


PRESUMPTION, 3. 

1. When the official records of a county surveyor show that there 
were surveys of two different tracts of land under the same headright 
certificate, made ou the same day, the entries of which were made oue 
immediately following the other, connected by the language in which 
they were referred to, and the name of the surveyor, with his official 
title, appears to one, but his name only, without his official title, ap- 
pears to the other, the omission will not be regarded as material. 
Snider vy. I. & G. N. R. R. Co., 306. 

2. Whether the unexplained disappearance of field-notes of a sur- 
vey from the general land office would, under a statute denouncing 
a forfeiture of rights upon their disappearance and a failure to return 
them, have such effeet upon one who had acquired a right under them, 
and had no knowledge of or agency in their disappearance, Quare ? 
Id. 

3. The act of November 29, 1871, entitled **An act supplemental to 
an act in relatioa to the survey and return of geuuine land certifieates, 
passed April 25, 1871,’ was not violative of sections 17 and 18 of the 
Constitution of 1869, Td. 

1. The first article of the act of November 29, 1871, was intended to 
operate on locations and surveys under certifieates made subsequent 
to the passage of that law, requiring the certificate to be returned 
with the field-notes within twelve months, and forbidding its with- 
drawal afterwards under penalty of forfeiture of the location and 
survey, unless withdrawn for the purpose of locating an unlocated 
balanee. Id. 

5. An individual holding an unloeated certificate on the 25th of 
April, 1871, could not have been compelled by force of law to locate 
it at any particular period between that time and the Ist of January, 
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LAND CERTIFICATE—continued. 
1875; but if he did locate it, it eame under the operation of existing 
laws and the control of the Legislature, as to the time for its survey 
after location, and for the return of field-notes after survey. It was 
equally within the power of the Legislature to preseribe a time for the 
return of the certificate and to declare that a failure to return worked 
a forfeiture of the survey. Jd. 

6. The act of November 29, 1871, which provided for the return of 
all certificates to the general land office within a time specified, is 
coustitutional. Its provisions support the propriety of its title as 
being supplemental to the act of April, 1871. Jd. 

7. Johnson v. Eldridge, 49 Tex., 522, approved. Jd. 


LANDLORD AND TENANT. 
LESSOR AND LESSEE, 1, 2. 3. 
REPLEVY Bonp, 2. 


UEGISLATIVE GRANT. 
DESCENT AND DISTRIBUTION. 
STATUTES CONSTRUED, 22. 


LESSOR AND LESSEE. 

1, For breach of mere covenant the lessor has no right of reéntry, 
unless there is an express clause in the agreement which authorizes 
it. In the absence of such a clause, the lessor can only maintain his 
action for damages. Johnson vy. Gurley, 222. 

2. A lessor may, without an express clause to that effeet, take 
advantage of a breach of condition by reéntry, or by suit to recover 
the premises. The breach of condition does not, of itself, divest the 
estate of the lessee. Id. 

3. In a case of doubt as to the true construction of a clause ina 
lease, it should be held to be a covenant, and not a condition or lim- 
itation. Id. 

4. See statement of case for a clause in an agreement between a 
lessor and lessee, in regard to the use of timber, which was held to be 
neither one of limitation nor condition, a violation of which did not 
forfeit the estate of the lessee, or give the lessor a right to maintain 
any action except for damages. Jd, 


LEVY. 

INADEQUACY OF CONSIDERATION, 6. 

STATUTORY BOND, 4. 
should be made when the defendant in execution fails or refuses to 
point out property, is directory. Though the failure to make the levy 
as required by statute might be sufficient in a proper case, properly 
presented, to set aside the levy, or to make the officer liable in dam- 
ages, the sale would not necessarily be void., Pearson v. Flanagan, 266. 
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LEV Y—continued. 


2. Under the act of December 19, 1857, (Paschal’s Die 


—*s 


arts. 4912- 
4914,) the railroad track, franchise, and chartered powers and privi- 
leges of a railway company were deemed an entire thing, and a levy 
was held to embrace the whole road-bed and track, whether situated 
in one county or not, and the same could be advertised and sold at 
the court-house door of the county of the principal office. C. & M. 
R. x Ce-¥. Hi Rnuing, 166. 


LIEN. 


DEED, 3. MORTGAGE LIEN. 
ESTATES OF DECEDENTS, &. STATUTES CONSTRUED, 9. 
HOMESTEAD, 9, 10. VENDOR AND VENDEE. 
LABORER’S LIEN. VENDOR'S LIEN. 


MECHANIC'S LIEN. 

1. A judgment in favor of the holder of a promissory note which 
forecloses a mortgage lien executed to secure the same, cannot affeet 
the security afforced by the mortgage to one not a party to the pro- 
ceeding, and who holds another unpaid note, jointly secured by the 
same mortgage. Delespine v. Campbell, 4. 

2. When separate suits are brought by two parties on promissory 
notes, each secured by the same mortgage, and judgments of fore 
¢losure are rendered in each without regard to the rights of the other 
party, each plaintiff is in equal error in disregarding the rights of the 
other, and neither judgment can exclusively appropriate the security. 
Id. 

3. The fact that a jndgment creditor failed, during the period the 
stay law of November 10, 1866, was practically in foree, to obtain an 
order of sale and execution, could not prejudice his lien secured by 
mortgage, nor authorize another party whose debt was equally se- 
cured by the same mortgage to appropriate the entire security. Jd. 

1. A mortgagee of property is charged with constructive notice of 
adverse liens indicated in the chain of tithe under which he claims; 
and when there is a prior-recorded mortgage on the same property, 
with judgement of foreclosure thereon in the Distriet Court unsatisfied, 
he cannot be an innocent mortgagee. Jd 

5. The mere fact that one of two promissory notes secured by a lien 
on land first matures, will not, of itself, entitle the assignee to prior- 
ity, but to equality only, of payment from the proceeds of the security. 
Id, 

6. Neither under the Constitution nor statute law is a mechanic’s 
lien given on a railroad, including its road-bed and franchise, for work 
and labor done and materials furnished. Tyler Tap R. R. Co. v. 
Driscol, 13. 

7. The act of August 7, 1876, (Rev. Stats., art. 461,) so far from 
showing a legislative intent to subject structures such as railroads to 
a mechanie’s lien, contains provisions which show the contrary. (Rey. 
Stats., arts. 3169-3171.) Id. 
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LIE N—continued. 

8. The Constitution does not, of itself, impose a mechanic’s lien for 
work and labor done, or materials furnished, on a railroad, on its road- 
bed and chartered privileges, nor does it require the Legislature to do 
so. Id, 

9. A lien secured by deed of trust for the payment of a purechase- 
money note, given in discharge of another purehase-money note due 
au remote vendor, which was itself a lien on the land, is stiperior to the 
implied equitable lien in favor of another purchase-money note not 
thus seeured, but which was executed at the same time for another 
portion of the purchase-money. Robinson v. Me Whirter, 201, 

10. A lien will not be enforced which equity infers from the silence 
of the parties, and their failure to make any stipulation for the seen- 
rity of part of the purchase-inoney, if its enforcement would operate 
to alter or lessen the security which has been stipulated for in refer- 
ence to another portion of the purchase-money. Jd. 

11. The act of November 17, 1871, secured to the vendor of ma- 
chinery a lien for unpaid purchase-money, both on the machinery 
and on the land with which it is necessarily connected, on compliance 
with the terms of that act. Phelps v. Edwards, 371. 

12. To hold that the lien of one who furnished machinery to an- 
other, which was necessary to make available his property on which 
it was erected, should be subordinated to the lien for the unpaid 
purchase-money for the land on whieh it is placed, it not appearing 
that the machinery was such a fixture as a lessee would not have tlre 
right to remove,) would be in restraint.of trade and against sound 
principles of equity. Id. 


LIMITATION. 
CONSTRUCTION OF STATUTES. STATUTES OF LIMITATION. 
COVENANT, 3. 'T'ENANT IN COMMON, 2, 4, 5. 
JUDGMENT, 6. VENDOR AND VENDEER, 4. 


1. When the law regulating the settlement of estates preseribes 
that debts against the intestate must be presented to the administra- 
tor within a given time or be barred, the failure to present them for 
allowance within the time stipulated will bar a recovery, notwith- 
standing the period for presentation may expire before the comple- 
tion of the bar by the general statute of limitation. Gaston v. Boyd, 
282. 

2. The failure to sue on a rejected claim against an estate within 
the time limited by statute, will be as effectual to extinguish it as 
would be the failure to present it within the time required under for- 
mer law. Jd. 

3. When a claim is barred by a failure to present it to the adminis- 
trator, it is barred against the heirs as well as the administrator, not- 
withstanding its payment was secured by a lien upon land; adminis- 
tion in Texas being had as well of real as personal property. Jd. 

4. A mortgage is so completely an incident of the debt which it is 
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LIMITATION—continued. 


given to secure, that if the debt is barred by the statute of limitations, 
the creditor is left without remedy upon his mortgage. If the mort- 
gage be upon land, the ereditor cannot dispossess the mortgagor by 
suit, after the bar of the statute is complete. Blackwell y. Barnett, 
326, 

5. The mere fact of posting notices of trust sale by a trustee before 
the debt secured by the trust deed is barred, but not in time to make 
the sale before the bar of limitation would be complete, cannot be held 
equivalent to the institution of an ** action or suit,’? which would sus- 
pend the running of limitation. Jd. 

6. An account having its origin in 1861 was barred by limitation in 
1874. without reference to the date of the debtor's death or the grant 
of letters on his estate. If the account was for money loaned, pay- 
able on demand, limitation began as soon as the period during which 
limitation was suspended had expired. Swift v. Trotti, 498. 

7. A petition was marked * filed on the 23d of May, 1876,"* on a 
cause of action barred by limitation on the 18th of May, 1876. On 
the 15th of May, 1876, the plaintiff deposited his petition with the 
late clerk of the court, there being no clerk, though the late clerk re- 
mained in charge of the office. On the evening of the same day, the 
plaintiff! deposited his petition with the clerk-elect, who did not 
qualify as clerk until May 23, on which day he indorsed the petition 
as filed: Held, That the plaintiff complied with the spirit of the law 
in regard to filing his petition, and there was a sufficient commence- 
ment of suit to prevent the bar of the statute. McManus vy. Wallis, 


534. 


LOCATION. 


LAND CERTIFICATE, 


MALICIOUS PROSECUTION. 








1. lo entitle a plaintiff to a verdiet in a ease of malicious prosecu- 
tion, he must show (1) that he had been prosecuted as charged, and 
that the prosecution was at an end; (2) the falschood of the alleged 
charge ; (3) the want of probable cause; (4) malice in the proseentor ; 
and (5) damage to the plaintiff occasioned by the prosecution. 
Me Manus v. Wallis, 534. 

2. The indorsement of the defendant’s name, in a ease of malicious 
prosecution, as a witness, on the back of the instrument containing 
the charge, is a circumstance proper for the jury to consider, but not 
conclusive of the fact that the plaintiff had been examined before the 
grand jury. Jd. 

3. In malicious prosecution, it devolves on the plaintiff to establish 
the want of probable cause. Jd. 

1. When the plaintiff is entitled to recover in a suit for malicious 
prosecution, exemplary damages may be awarded. Jd. 








730 INDEX. 


































MANDATORY AND DIRECTORY. 
INADEQUACY OF CONSIDERATION, 2. 
LEvy, 1. 


MARITAL RELATIONS. 
COMMUNITY PROPERTY. 
HOMESTEAD. 

HUSBAND AND WIFE. 


MARRIED WOMAN. 


COMMUNITY PROPERTY, 1. HOMESTEAD, 11. 
CONSTRUCTION OF STATUTES. STATUTES OF LIMITATION, 1, 2. 
EVIDENCE, 7. 'TACKING DISABILITIES. 


1. A deed expressing a valuable consideration which conveys land 
toa married woman, imposes no obligation on a purchaser from her 
husband to inquire whether there were equities between the husband 
and wife with regard to the property, and there seems to be no rea- 
son why the same principle should not apply to such sales made after 
her death. French v. Strumberg, 92. 

2. A married woman could not, under section 14 of article 12 of 
the Constitution of 1869, tack the disability of coverture to that of 
infaney. If she was under disability, so that the statute had not com- 
menced to run prior to the adoption of the Constitution of 1869, she 
would have had full seven years, after the removal of disability, had 
the Constitution remained in foree, within which to sue. If the stat- 
ute had began to run prior, the time during which it had run should 
be computed as part of the seven years. Jd. 

3. The certificate of a notary public to a deed signed by the hus- 
band, and which, being formal in other respects, recites that ** they 
severally acknowledged that they had exeeuted and delivered the 
foregoing conveyance as their voluntary act and deed, for the pur- 
poses and considerations therein expressed,”’ and after reciting the 
privy examination of the wife, states ‘she, the said A B, declared 
that she had willingly signed, sealed, and delivered the same, and 
that she wished not to retract it,” is sufficient. Solyer v. Romanet. 
562. 

{. Such a certificate substantially meets the requirements of the 
statute, that the wife shall, in order to pass her interest, acknowledge 
the deed **to be her aet.”’? (Paschal’s Dig., art. 1063.) Jd, 

5. A note executed by a married woman jointly with her husband, 
in consideration of community property, is not absolutely void, though 
its payment may be avoided by her if sued upon during her life-time, 
or by her administrator refusing to allow it as a claim against her 
estate after her death. Snow v. Mather, 659, 

6. The allowance of such a note by the administrator of the wife’s 
estate and its approval by the chief justice, merged it into a quasi- 
judgement. Jd. 

7. A note was executed by the husband and wife, in 1861, for gen- 
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MARRIED WOMAN—continued. 

eral merchandise and negroes purehased by the husband. In 1866 
the note was allowed and approved as a claim against the wife’s 
estate; on the 8th of June, 1874, an application was made to the 
Distriet Court, by the holder of the note, for an order to sell land 
of the deceased wife’s estate to satisfy the same; and on the 17th of 
October, 1874. the heirs brought suit against the holders of the note 
to set aside the allowanee and approval. There was no evidence that 
the payee knew that the woman was married: /eld— 

1. The approval and allowance should not be set aside, after 
so vreata lapse of time, on the te stimony of the husband, who, 
if a fraud was praeticed on the wife, perpetrated it. 

2. If the claim was improperly allowed by the administrator, 
the remedy was upon his bond. Jd. 


MEASURE OF DAMAGES. 
CHARGE OF CouRT, 1, 2. 
ESTATES OF DECEDENTS, 12. 


MECHANIC’S LIEN. 

1. Neither under the Constitution nor statute law is a mechanic's 
lien given on a railroad, ineluding its road-bed and franehise, for 
work and labor done and materials furnished. Tyler Tap R. R. Co. 
v. Driscol, 13. 

2. The act of Aueust 7, 1876, (Rev. Stats., art. 461.) so far from 
showing a legislative intent to subjeet struetures such as railroads 
to a mechanie’s lien, contains provisions which show the contrary. 
(Rey. Stats., arts. 3169-3171.) dd. 

3. The Constitution does not, of itself, impose a mechanic’s lien 
for work and labor done, or materials furnished, on a railroad, on its 
road-bed and ehartered privileges, nor does it require the Legislature 
to do so, Td. 

1. The right to a mechanie’s lien depends on a substantial compli- 
ance with the statute which confers it. Pool vy. Sanford, 621. 

5. The requisites of the statute conferring a mechanie’s lien are 
necessarily descriptive thereof, and if omitted in the pleading claim- 
ing the enforcement of such lien, will subject it to demurrer. Jd. 

6. Tinsley v. Boykin, 46 Tex., 599, approved. Id, 

7. See case for pleading and verdict, under which it was held error 
to render judgment for an intervenor enforcing a lien as an original 
contractor, Id. 

S. Under article 7112 of Paschal’s Digest, one furnishing material 
used in the construction of the house, who complies with the requi- 
sites of the law to fix the lien conferred by the statute, is entitled to 
its provisions without alleging or proving his vocation as an artisan or 
mechanic. Td. 

9. A sub-contractor who will avail himself of the special provisions 


of the statute in the nature of a garnishment, and thereby adjust the 
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MECHANIC’s LIEN—continued. 

** true sum due’? him from the original contractor, and fix the liability 
of the owner of the property for its payment, may afterwards, in a 
proper case, upon sufficient allegations and proof of collusion between 
the owner and the original contractor, or fraud or insolvency of the 
parties, be subrogated to the rights of the principal contractor, both 
as to the amount due as thus adjusted and also as to the mechanie’s 
lien to secure the same. Jd, 

10. The owner of property who contracts for the construction of a 
building thereon, cannot be compelled to pay any greater amount 
under his coutract than the contract price, including all prior volun- 
tary payments made in good faith, according to tlfe terms of his 
contract, for which a lien was fixed and secured for the benefit of 
the principal contractor under the statute. Id. 

11. To entitle a sub-contractor, or one who has furnished materials, 
to be subrogated to the rights of a principal contractor, the statutory 
notice in the nature of a garnishment, by service of an attested ac- 
count of the amount and value of the work and labor performed or 
materials furnished and remaining unpaid, must have been given. 
Mere ordinary notice, information, or knowledge on the part of the 
owner, that the principal contractor was indebted to the sub-con- 
tractor, would not, of itself, be sufficient to bind the owner. Jd. 

12. See concluding portion of opinion for facts which would take 
a verbal contract by a sub-contractor out of the statute of frauds, and 
would ecutitle him, on complying with the statute regulating liens, to 
the rights of an original contractor. Id, 


MISTAKE. 
CONTRACT, 1. 
EQUITABLE RELIEF, 3. 
Facr CASES, 11. 


MORTGAGE. 

JUDGMENT LIEN, 4. 

SUPERIOR ‘TITLE. 

VENDOR AND VENDEE, 6. 

1. A mortgage is so completely an incident of the debt which it is 
given to secure, that if the debt is barred by the statute of limitations, 
the creditor is left without remedy upon his mortgage. If the mort- 
gage be upon land, the creditor cannot dispossess the mortgagor by 
suit, after the bar of the statute is complete, The doctrine that a 
deed of trust is but a mortgage with a power of sale, has been so long 
held in ‘Texas, that it has become a rule of property. Blackwell v. 
Barnett, 326. 

2. The power of sale given toa trustee affects the remedy only, and 
is intended to give the creditor a speedy mode of foreclosure without 
resorting to a suit. The remedy is but cumulative, and suit may be 
instituted, when preferred. Jd. 
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MORTGAGE—continued. 

3. A mortgagee of personal property to secure a debt above the 
jurisdiction of the County Court, has the right to maintain an action 
in the District Court to protect his interest, as against attachment 
creditors prosecuting suits in the County Court and levying upon the 
mortgaged goods. It was proper in the District Court to appoint a 
receiver to administer the goods subject to the orders of the court and 
the respective liens to be adjusted in the suit. Crow v. Red River 
County Bank, 362. 

ft. ‘That an indorser of the note seeured by such mortgage is not 

uleged to have been insolvent, will not defeat the right to equitable 
interposition to protect the property mortgaged. Jd, 

5. The following description of property held sufficient in a mort- 
gage, viz.: ** All goods of whatever description which we have at 
Annona, Texas; also the stock of goods which we have at Dalby 
Springs, Bowie county, Texas.”? Jd. 

6. In this ease the mortgagor remained in possession of the goods. 
The mortgage contained no stipulation for sueh possession, nor 
wuthority to the mortgagor to sell the goods. He, in fact, did sell, 
but as the agent of the mortgagees, and accounted to them for the 
proceeds: Held, That the mortgage was not therefore void. Jd. 

7. The case of Peiser v. Peticolas, 50 Tex., 638, distinguished from 
this ease. Id. 

8. Where a mortgagor remains in possession and, as agent of the 
mortgagee, sells the goods mortgaged to secure a bona-fide debt, and 
applies the proceeds to the payment of the debt, the fact of the mort- 
gagor remaining in possession would not, of itself, render the mort- 
gave void, But such contracts should not be encouraged by courts. Jd. 

9. In determining whether a conveyance absolute on its face, witha 
Written agreement for repurehase signed by the parties, is a mortgage 
or a conditional sale, reference must be had to the inquiry, whether 
the relation of creditor and debtor coutinues to exist. If it does, it is 
i mortgage; otherwise, a conditional sale. Alstin v. Cundiff, 453. 

10. When a deed is executed, and a contemporaneous agreement is 
signed by the parties for a reconveyance on payment of a sum stipu- 
lated, there being nothing on the face of the papers to determine 
Whether the transaction was a mortgage ora conditional sale, and 
extraneous evidence is resorted to, the question should be decided by 
the jury under instructions, and not by the court. Where the two 
instruments are of the same date, and there is no other evidence of 
the true intention of the parties, the court may construe the instru- 
meuts and charge on their legal effect. Jd. 


MORTGAGE LIEN. 
CONSTITUTIONAL Law, 5. LIEN, 1, 2, 3, 4. 
EQuiry, 1. MORTGAGE. 
JUDGMENT LIEN, 4. 
1. A judgment in favor of the holder of a promissory note which 
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MORTGAGE LIEN—continued. 


forecloses a mortgage lien executed to secure the same, cannot affect 
the security afforded by the mortgage to one not a party to the pro- 
ceeding, and who holds another unpaid note, jointly secured by the 
sume mortgage. Delespine v. Campbell, 4. 

2. When separate suits are brought by two parties on promissory 
notes, erch secured by the same mortgage, and judgments of fore- 
closure are rendered in each without regard to the rights of the other 
party, each plaintiff is in equal error in disregarding the rights of tie 
other, and neither judgment can exclusively appropriate the seeu- 
rity. Jd. 

3. The fact that a judgment creditor failed, during the period the 
stay law of November 10, 1866, was practically in force, to obtain an 
order of sale and execution, could not prejudice his lien secured by 
mortgage, nor authorize another party whose debt was equally secured 
by the same mortgage to appropriate the entire security. Jd. 

4. A mortgagee of property is charged with coustructive notice of 
adverse liens indicated in the chain of tithe under which he claims ; 
and when there is a prior-recorded mortgage on the same property, 
with judgment of foreclosure thereon in the District Court unusatis- 
ficd, he cannot be an innocent mortgagee. Id. 

do. A purchaser at execution sale who pays the amount of his bid 
by ercditing the judgment foreclosing a mortgage which is owned by 
his ward, is not a purchaser for value. Jd. 

6. The mere fact that one of two promissory notes secured by a lien 
on land first matures, will not, of itself, entitle the assignee to priorty, 
but to equality only, of payment from the proceeds of the security. Jd. 

7. One who holds a mortgage on land may, in the first instanee, as 
between himself and the original mortgagor, or a subsequent pur- 
chaser with notice, obtain both a personal judgment against the 
mortgagor and a decree of foreclosure. Jd. 


NECESSARY PARTIES. 


FACT CASES, 8. 

PARTIES, 2, 4. 

The cases in which a subsequent purchaser or incumbrancer, if 
known, has been held to be a necessary party to a suit to foreclose a 
pricr lien in order to affect his title, are those in which he held under 
the superior legal title, subject only toa claim for a lien to be en- 
forced, as in cases of strictly vendors’ liens arising by implication upon 
an absolute deed for land, or mortgages given to secure a debt other 
than for the purchase-money. Ufford vy. Wells, 612. 


NEGLIGENCE. 


CHARGE OF COURT, 3, 4. 

DAMAGES, 4, 5, 6, 7, 8. 

RAILWAY COMPANY, 4, 5. 

1. See instructions, given on contributory negligence, subject to 
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NEGLIGE NCE—continued. 


criticism, but not sufficient to require a reversal of the case. ZZ. & 7. 
C. R. R. Co. v. Nixon, 19. 

2. To entitle one to recover damages for injuries inflicted by the 
negligence of another, he must have used that degree of watehfulness 
and precaution which persous of ordinary care and prudeneer would 
naturally and reasonably use under like circumstances to prevent the 
injury. H. & 7. C. R. R. Co. v. Smith, 178. 

3. Contributory or cooperative negligence exists when the act pro- 
ducing the injury would not have happened but for the negligence or 
wrong of both parties. Jd. 

f, In suit against a railroad company for damage for injury caused 
by the negligent running of an engine and train of cars: Held, That 
if, after the impending danger became known to defeudant, it failed 
to use such ordinary care as would have prevented the injury, and 
injury resulted as a consequence thereof, the road would be liable. 
This liability would be increased if, under such cireumstances, the 
injury was inflicted willfully and wantonly in a manner showing a 
reckless disregard of life or property. Id. 

5. The law presumes that a person walking upon a railroad track 
will leave the same in time to prevent injury from an approaching 
train of which he has knowledge, or should have by the use of the 
senses of hearing and seciiig, and the managers of the train may act 
on this presumption. Jd, 

6. See case for facts in which the court trying the cause was not’ 
authorized in assuming in the charge that the negligence of the plain- 
tiff was slight only. Jd. 

7. The standard by which to test the question of negligence vel 
non, is the common experience of mankind, and implies generally 
the want of that care and diligence which ordinarily prudent men 
would use to prevent injury under the circumstances of the particular 
ease. Cotton Press Co. v. Bradl y, O87. 

8. A charge of the court which first assumed a certain state of facets 
as constituting ordinary negligence, and which then instructed the 
jury that ‘*gross negligence is a greater or higher degree of negli- 
gence than ordinary negligence’: Held, Error, as containing no 
definition of gross negligence. Id. 

9. Gross negligence is that entire want of care which would raise a 
presumption of a conscious indifference to consequences. Such indif- 
ference is morally criminal, and if it leads to actual injury, may well 
be regarded as criminal in law. Jd. 


NEW TRIAL. 








1. While the Supreme Court will not reverse a judgment based 
upon a verdict approved below, where the testimony is conflicting, 
unless the error is clear, it is the duty of the district judge, who has 
better opportunities to determine the relative weight of the evidence, 
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NEW TRIAL—continued. 

to eforce fearlessly a new trial in a proper case. 7. & P. R. R. 
Co. v. Causey. 112. 

2. An affidavit made by a party to the suit to the existence of facts 
in support of a motion for a new trial, will not be regarded when, 
under the statute, the party could not be a competent witness if the 
new trial should be granted. Donley v. Wiggins, 301, 


NON-USER OF FRANCHISE. 
FRANCHISE, 1. 


NOTARY PUBLIC. 
AFFIDAVIT, 5. 
APPEAL, 10. 


NOTICE. 

JUDGMENT LIEN, 4. tAILWAY COMPANY, 6. 

MORTGAGE LIEN, 4. VENDOR AND VENDER, 5. 

1. The plaintiff in execution who becomes a purchaser at execution 
sale, is chargeable with notice of the irregularities of the sheriff in 
making alevy. Pearson vy. Hudson, 352. 

2. Where there was no evidence affirmatively showing the length 
of time for which notice was given of an administrator’s sale of land, 
and the deed exeented to the purchaser did not, by its recitals, show 
the absence of due notice, the court did not err in refusing to charge 
in regard to the question of notice of the sale as affecting the title of 
the purchaser. Johnson y. Richardson, 481. 


NUISANCE. 

1. Damages may be recovered by an individual for an act which, 
though constituting a public nuisance, results in particular injury to 
him other and greater than that suffered by the public. Shephard v. 
Barnett, 638. 

2. See statement and opinion for petition held good on general 
demurrer, Jd. 


OBITER DICTUM. 

So much of the opinion in 37 Tex., 88, as stated that ** the property 
attached had passed to the receiver; it was no longer the property of 
the plaintiff in error, and the levy of the attachment on it was void,”’ 
was obiter dictum. Moseby vy. Burrow, 396. 


OFFICE. 
CONTESTED ELECTION. 


OFFICER. 
DAMAGES, 9. 
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OFFICIAL BOND. 


DAMAGES, 9. 
SHERIFF, 


OPINION OF WITNESS. 


EVIDENCE, 5, 


OUTSTANDING TITLE. 


EXECUTION SALE, 2. 


PAROL EVIDENCE. 


CONTRACY, 1. 
DESCRIPTION, 2. 


PAROL SALE. 


STATUTE OF FRAUDS, 1. 


PARTIES. 











BANKRUPT, 1, 4. NECESSARY PARTIES. 

KQurry, 2. WITNESS, 1. 

LIEN, 1, 2, 3. 

lL. Inasuit by an insolvent vendor against the vendee to enforce 


payment of purchase-inoney for land, the vendee has, as against his 


vendor, the right in equity to have the claimants of an outstanding 


grant, Who assert title, called in, and have the question settled be- 
fore he can be evicted or required to pay the balance of the purehase- 
money. Hstell vy. Cole, 170. 

2. See statement of ease for facts under which the wife was not a 


hece ssury party. Robinson Ts Ve W hirter. POI, 


3. The assignee in bankruptey had the power to sell the interest of 
the bankrupt in property to which there was an adverse claim, without 
making the adverse claimant a party; but the sale would be without 
prejudice to his interests. Pearson vy. Hudson, 352, 

1. Though a subsequent purchaser is a proper party in all suits to 

enforee a prior lien, yet he may not be a necessary party except to 
bar his equity of redemption. Ufford v. Wells, 612. 
5. lf the superior tithe remains in the plaintiff in a suit to fore- 
close, and the title of the subsequent purchaser is subordinate thereto, 
the mere fact that he was not made a party to the enforcement of the 
licn for the purchase-money, against the original vendees, although 
it might operate to prevent any prejudice to his right to the equity 
of redemption, yet could not prejudice the superior title of the plain- 
tit. If plaintiffs title was superior before the judgment of foreclosure 
and the sale thereunder to himself, this would not make it less so. 
Id. 

6. ‘To entitle a party to intervene in a suit pending, his interest, 
legal or equitable, must be such, that had the original action never 
been commenced, and the intérvenor had brought the suit in his own 
47 
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name as sole plaintiff, he would have been entitled to recover in his 
own name to the extent at least of a part of the relief sought; or had 
the action been first brought against him, as a defendant he would 
have been able to defeat the reeovery, in part at least. Pool v. San- 
Jord, 621, 

7. See statement of case for causes for action justifying interven- 
tion. Tid. 


PASSENGER. 


DAMAGES, 1. 


PENALTY. 


DAMAGES, 9. 


PLEADING. 








HUSBAND AND WIFE, 3. TRESPASS TO TRY ‘TITLE, 1. 
MECHANIC'S LIEN, 5. VENDOR AND VENDEE, 5. 
NUISANCE, 2. 

l. In a suit for damages against a railway company for alleged 
injury sustained by a passenger on account of the rude, wanton, and 
malicious conduct of the acting conductor of its train in putting her 
off a railway-car, there was no averment, in terms, that the conduct- 
or was an agent or servant of the company: J/e/d, The petition 
being in other respeets good, was not bad on general demurrer. 
lr’. & P.R.R. Co. vy. Casey, 112. 

2. The defendant may, in trespass to try title, under the plea of 
not guilty, set up any matter of defense except limitation, or that 
Which involves affirmative equitable relief, both of which must be 
specially pleaded. Williams v. Barnett, 130. 

3. A consideration is necessary to support a release of a claim for 
purchase-money against land, and when the same is relied on, the 
consideration should be pleaded. Peters v. Clements, 140. 

4. In asuit by one claiming to be subrogated to the rights of a 
vendor, and who sought to subject a portion of a tract of land to the 
payment of its proportionate part of the purchase-money contracted 
to be paid for the whole tract, the defendant, who claimed title, alleg- 
ed that the plaintiff had renounced and released all claim for purchase- 
money against the particular portion of the land claimed by him: 
Held, Vat, regarded as an effort to plead an equitable estoppel, the 
answer was defective in failing to show that the alleged renunciation 
Was made to defendant, or intended to influence him in purchasing, 
or that it was made under such cireumstauces as justified defendant 
in acting on it, or that defendant was in fact influenced thereby to 
purchase. Id. 

5. In trespass to try title, the defendant pleaded, in substance, that 
the common vendor of both plaintiff and defendant, who was also a 
party to the suit, had, before the plaintiff’s purchase, sold to defend- 
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ant, who had paid a part of the purchase-money and made valuable 
improvements; that defendant's contract of purchase contained no 
stipulation for its forfeiture, or forfeiture of payment and improve- 
ments, on non-payment of the purchase-money notes; that the com- 
mon vendor had, when defendant bought, falsely represented his title 
to be clear: that he proposed to bring the unpaid purchase-money 
into court, to be paid on a deeree of title protecting him against the 
outstanding claim, and that the common vendor was insolvent: Jedd, 
That the answer sufficiently excused the failure to pay, to prevenut—if 
true and unrebutted—the forfeiture claimed, and the court erred in 
striking it out. sfell v. Cole, 170. 

6. Tb an action against a corporation for a trespass, brought in the 
county in which the trespass is charged to have been committed, an 
allegation of residence of defendant is not material to show that the 


court had jurisdiction of the person. Colton Press Co. v. Bradley, 


A petition filed by the husband to recover damages for the wrong- 
ful killing of his wife, did ‘not negative the fact that other persons 
were entitled to damages under the statute, and contained no allewa- 
tion that suit was brought for the benefit of others in interest : //edd, 
There being nothing apparent on the record showing the interest of 
others, the objection could not be raised on demurrer, Jd, 

8S. The plaintiffs, in trespass to try tithe, in their petition claimed 
title in themselves as heirs of the original grantee of the laud and 
of his wife, by general allegation to that effect. The petition was 
excepted to on the ground (1) that it did not state whether the grantee 
died testate or intestate; (2) nor what estate the plaintilfs claimed in 
the land sued for; (3) nor whether the grantee was ever marricd : 
Held, That since the petition stated a prona-facie case in favor of 
plaintiffs, its alleged defeets were more properly matters of defeuse 
than of necessary affirmative allegation in the petition. Ufford vy. 
Wells, 612. 

9. An exhibit attached to a petition claiming a mechanic’s lien, 
which exhibit upon its face shows that it was recorded, and that a 
copy thereof was served upon defendant as required to fix the Hen, 
will not relieve the pleader from the hecessily of averring those facts. 
Pool v. Sanford, 621. 

10. Anu exhibit tiled with a plea can only, uuder rule 19, for the govy- 
ernment of the District Courts, be looked to in aid and expuanation 
of specitic allegations made in the plea. Jd. 

11. In the absenee of a statement of facts, special findings of the 
jury trying the cause below, in response to issues submitted, will be 
regarded as conclusive between the parties as to the facts found. Jd. 

12. The requisites of the statute conferring a mechanic’s lien are 
necessarily descriptive thereof, and if omitted in the pleading claim- 


ing the enforcement of such lien, will subject it to demurrer, Jd. 
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POLICY OF INSURANCE. 


INSURANCE COMPANIES. 


POLITICAL QUESTION. 


CONTESTED ELECTION, 8 


POSSESSION, 


STATUTE OF FRAUDS, 1, 2. 

In an action of trespass to try tithé, the defendant, under a plea 
of not guilty and failure of consideration, attempted to show that she 
Was in the possession of the Jand when the plaintiff purchased from 
her vendee. The defendant’s deed contained a general warranty, 
und recited a consideration already paid and performed — that the 
defendant’s vendee had taken care of her “*from the year 1863 to 
the present time’: Held, That the defendant’s possession would 
not, of itself, constitute such an adverse possession as to be equiva- 
lent to notice of any right remaining in her, as the same was consist- 
eut with the terms and purposes of her deed. Webster v. Mann, 416. 


POWER OF A'TTORNEY. 















PRESUMPTION, I. 

1. ‘The admission of a power of attorney not authenticated will 
not be revised when there was in evidence another power of attorneys 
authorizing the act, the identity of the constituent in the second 
power with the party making the deed being established. An agent 
as hi 


will not destroy his authority by reciting another document 
authority. Hammond vy. Hough, 63. 

2. Acharge directing the jury, that if, in pursuance of an agree- 
ment for the sale of laud, an irrevocable power of attorney was made 
by the vendor to the vendee, and under that power the veudee had 
sold for his own use, the heirs of the vendor could not set aside the 
conveyance: Held, Not to be error, where facts showed indebtedness 
by the vendor or maker of the power, and his neglect to look after 
either the land or its proceeds for a great lapse of time. Jd. 

3. Asale under a power of attorney investing the agent with author- 
ity to sell the bounty claims of the principal, ‘tor any laud that may 


be secured thereby,’’ vests such equitable title in the purchaser as 
will enable him to maintain trespass to try title to recover the land, 


as against a trespasser. Hermann vy. Reynolds, 391. 


POWERS. 


CITIES AND ‘TOWNS. 


PRACTICE IN DISTRICT COURT. 





CHARGE OF COURT, 7. PRACTICE IN SUPREME COURT, 
DAMAGES, 2. &, 6, 7. 

FRAUD, 7. SUBSTITUTION OF DESTROYED 
INTERVENOR. JUDGMENTS, 


NEW TRIAL, 1. 
1. Where the deed on its face does not appear to be made by the 
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attorney named therein, the identity of the party making the deed 
with the constituent in a power offered as evidence of authority to 
make the deed, may properly be submitted to the jury. Hammond vy. 
Hough, 63. 

2. A party having read from a transcript of proceedings had in an 
estate, the other party may properly read from such transcript parts 
explaining that already read, or otherwise pertinent to the issues. Jd. 

3. Under the statute, a plaintiff seeking the recovery of a moneyed 
judgment against several defendants. may discontinue as to one de- 
fendant who has not been served, and proceed as to those served. In 
such ease, the absence from the reeord of an order showing a disecon- 
tinuance as to the party not served, cannot, after judgement against 
the other defendants, be taken advantage of in a collateral proceed- 
ing. Riddle vy. Turner, 145. 

4. The introduction in evidence of the declarations of one not a party 
to the proceeding, only authorizes the adversary to introduee such fur- 
ther declarations as were made in the same conversation, Pope v. 
Dari nport, 206. 
5d. Counsel. in exminining a witness, have no right to read froma 
statement of facts, in the hearing of the jury, what purports to be 


the testimony ‘ 


f that witness, taken in another Gause, as a basis for 
questions to that witness as to what was his evidence in that cause. Jd. 

6. See opinion for circumstances under which the discretion of a 
judge in permitting evidenee to be introduced after argument had 
begun, would become a fit subject for revision. Jd. 

7. One who intervenes ina cause must accept the ense as to all pre- 
vious orders made and papers filed, including depositions, as they 
appear at the time of intervening. He cannot object to depositions 


already taken on the ground that he had no opportunity to propound 


cross-interrogatories. But it would seem that he would not be pre- 


cluded from taking action in time to secure answers to cross-inter- 
rogatories propounded by him ta a witness who had been examined 
before his intervention, Daimbolt v. March, 246. 

8. An intervenor is not, on appeal, entitled to a reversal of a judg- 
ment in favor of an original party to the suit, which could not operate 
to his injury, when the party against whom the judgment was ren- 
dered had neither appealed hor nssigned errors, Td. 

9. A mere preponderance of evidence will not authorize the reversal 
of a judgement, when the testimony was detailed by witnesses who 
appeared and testitied before the lower court. Jd. 

10. An affidavit made by a party to the suit to the existence of facts 
in support of a motion for a new trial, will not be regarded when, un- 
der the statute, the party could not be a competent withess if the new 
trial should be granted. Donley v. Wiggins, 301. 

ll. A court, on the suggestion of an amicus curi@, Cannot act on 
matters which should be presented by exception or plea. Moseby v. 


Burrow, 396. 
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12. The Revised Statutes permit the depositions of witnesses resid- 
ing in the county to be taken; but if the witness is present in court at 
the trial, and objection on that ground to reading the deposition be 
made, the proper practice requires that the witness be introduced in 
person. Randall y. Collins, 435, 

13. The depositions of the witness, if not present, could be read, 
but his personal examination before the court and jury would be more 
satisfactory. Jd. 

14. The question of costs becomes res adjudicata where payment 
thereof is imposed as terms upon granting a motion for new trial, and 
it is error for the court to refuse to reform the final judgement acecord- 
ingly. The action of the court in refusing to reform the judgment 
being apparent on the record, no bill of exceptions is necessary. Jd. 

15. When the defendant, in accordance with rule 31 governing prae- 
tice in the District Courts, admits that the plaintiff has a good cause 
of action as set forth in the petition, but replies by plea in the nature 
of a plea in confession and avoidance, he is entitled to open and con- 
elude in addueing evidence and in the argument: but in such case the 
admissions should specify the allegations admitted, and should not be 
in general terms. Alstin v. Cundiff, 153. 

16. While it is the duty of the court to construe the legal effeet of 
written instruments offered in evidence which are unambiguous, the 
construction should, as a general rule, be based upon the terms of the 
instrument itself. If parol evidence must be resorted to for explana- 
tion of the terms used, then the question of construction ceases to be 
one of law, and becomes a mixed question of law and faet. to be deter- 
mined by a jury under instructions. Jd. 

17. See statement and opinion for facts, pleaded in an amended 
petition, which, considered with reference to the original cause of 
action, entitled the defendant to a continuanee on the ground of sur- 
prise. See the statement of the case for an application for continu- 
anee Which exensed the statutory diligence required to procure testi- 
mony. C. & M. R. R. Co. v. Henning, 466. 

18. When the issue of fact made by the pleadings was as to the ex- 
istence of a fraudulent understanding between the administrator and 
the purchaser of land at administrator’s sale, under which the former 
was to have an interest in the land, there was no error in refusing to 
instrnet the jury that various cirenmstances enumerated constituted 
badges of fraud. The issue was not as to the intention with which 
the sale was made, but the existenee of a fraudulent agreement, 
Johnson vy. Richardson, 481. 

19. ‘Though a judgment should set forth the full names of the par- 
ties for and against whom it is rendered, a failure in this respect will 
not be cause for reversal, in the absence of an assignment of error 
pointing out the defect. Id. 

20. When a statement of facts is made by the judge, instead of by 
counsel, and the record is needlessly incumbered by interrogatories 
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PRACTICE IN DISTRICT COURT—continued. 
and answers of witnesses, it constitutes no ground for dismissal of 
the cause. MeManus v. Wallis, 534. 

21. It is the duty of the district judge before whom a cause is tried 
to conferm to the rules of court in the preparation of the statement 
of facts, when counsel disagree. When such disagreement oceurs, he 
should require each party to make his statement of facts, and present 
it. before the close of the term, in time to enable the judge to make 
4’ proper statement; and, if necessary, the call of the docket should 
be suspended until this is done. Jd. 

22. If either party fail to present to the presiding judge a statement 
of facts in proper time, the judge may. in a proper erse, punish the 
party guilty in such appropriate manner as the facts warrant, without 
depriving his adversary of his legal right. If this cannot be done, the 
record should show the facts in this regard, that they may be under- 
stood in the Supreme Court. Jd. 

23. The courts judicially know that the city of Galveston is ina 
county of the same name in the State of Texas. If it were otherwise. 
a defendant sued for land which was described as being in the city of 
Galveston, without reference to the county or State, could not raise 
the objection, for the first time, on a charge asked of the court. Sol- 
yer Vv. Romanet, 562. 

24. ‘The provisions of a law of ‘Texas which, by its terms, is a pub- 
lie act, cannot be read as evidence to a jury. Cotton Press Co, v. 
Bradley, 587. 

25. Whether the plaintiff, after the defendant has closed his testi- 
mony, shall be permitted to introduce evidence not in rebuttal, rests 


in the diseretion of the presiding judge. Williams v. Ball, 603. 


PRACTICE IN SUPREME COURT. 


AGREED CASE. DEPOSITIONS, 1. 
ASSIGNMENT OF ERRORS. JUDGMENT, 7. 

BRIEFS. RULES OF COURT. 
Costs. STATEMENT OF FACTs. 


DAMAGES, 2. 

1. The transcript of a cause was, by order of the Supreme Court, 
permitted to be filed after the expiration of the time allotted to the 
assignment to which the cause belonged, and when counsel for appel- 
lees were not attending the court. At a subsequent term of the 
court, and in proper time for causes returnable at that term, appel- 
lees moved to dismiss the appeal for insufficient appt al bond: Held 

1. That as the transcript was filed after the assignment, appel- 

lees had no opportunity to file their motion in the time required 

by rule 8. Their failure to do so could not be considered as a 

Waiver of even formal objections to the bond, under the terms 
of rule 8, 

2. Appellees were not concluded by the action of resident coun- 


sel, who, at a former term, after the assignment had passed, in 
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the absence of appellees’ counsel, assumed to represent them and 
consent to a continuance of the eause. Howard v. Malsch, 60. 

2. Overton v. Terry, 49 Tex., 777, approved. Id. 

%. The filing by an appellee of a certificate for affirmance, will 
not estop him from afterwards attacking the appeal bond for insuffi- 
ciency, after appellant has filed the transeript under leave from the 
court. Id. ; 

1. See opinion for appeal bond fatally defective because of misde- 
scription of the judgment appealed from. Td. 

». Although a charge of the court may be objectionable, in a civil 
ease the error will not be sufficient to reauire the reversal of the judg- 
ment, if the attention of the court was not ealled to the error, either 
by exception or by asking a proper charge. 7. & P. R. R. Co. v. 
Casey, 112. 

6. Though the proper practice, when actual and exemplary dam- 
ages are Claimed, is to require the jury to discriminate as to the char- 
acter of damages found in their verdict, a failure to do this will not, 
of itself. authorize the reversal of the jadgment when the point is for 
the first time raised in the Supreme Court. Jd. 

7. Permitting the husband to testify in a damage suit brought by 
the wife, whether error or not, will not be considered when urged for 
the first time on appeal. Jd, 

8. A mere preponderance of evidence will not authorize the reversal 
of a judgment, when the testimony was detailed by witnesses who 
appeared and testified before the lower court. Ratnbolt v. March, 
246. 

9. An interveuor is not, on appeal, entitled to a reversal of a judg- 
ment in favor of an original party to the suit, which could not operate 
to his injury, when the party against whom the judgment was ren- 
dered had neither appealed nor assigned errors. Id. 

10. An assignment of errors in the following terms, viz., **'The 
court erred in refusing the defendant a new trial for the rensons given 
in said motion,” or, **The court erred in not giving the several spe- 
cial charges to the jury asked by the defendant,”’ is not such a distinet 
specification of the grounds of error relied on as is contemplated by 
the statute and required by rule 34 of the Supreme Court. Pearson 
Flanagan, 266. 

11. The rules of court discussed, and the fact announeed, that an 
examination of the record, to ascertain what was intended to be 
reached by a general assigument of errors, often required more time 
than did the decision of the points involved, after they had been dis- 
covered. The rules of court were, among other things, intended to 
relieve the Supreme Court only of unnecessary labor, thus enabling 
the court to decide a greater number of causes during a term, and to 
relieve the crowded condition of the docket. Id. 

12. Each error assigned should contain a distinet ground for the 
reversal of the judgment, with the specification of the reason why it 
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should be reversed, and should be copied or substantially stated in 
the briefs. Jd. 

13. Judgment was rendered in the District Court June 19, 1877, and 
the court adjourned for the term on that day. In the transeript sent 
up on writ of error was incorporated a bill of exceptions not dated, 
but marked * filed June 20, 1877,”? and a statement of facts certified to 
by the judge who tried the eanse, on December 15, 1877, and filed that 
day. The certificate of the judge stated the failure of counsel to 
agree on a statement of ficts. but did not state an agreement that it 
might be made after the term: eld, That the statement of facts 
constituted no part of the record under the statute in force at the 
time. Quere: Whether the bill of exceptions was subject to the same 
objection? Swift v. Trotti, 498. 

14. A brief should be so made as to enabie the court to decide the 
case upon it, without reference to, or an examination of, the tran- 
script. McManus v. Wallis, 534. 

15. See opinion for objections to affirmance of a judgment on cer- 
tificate without reference to the merits, which, in. view of facts certi- 
fied to by the clerk, were held not well takeu, Perez v. Garza, 571. 

16. An appellant abandoned his appeal by filing a petition fora writ 
of error on the day when, in compliance with his appeal bond, he 
should have filed the transcript in the Supreme Court. On motion of 
appellee to affirm on certificate the judgment rendered by the court 
below, appellant resisted the affirmance on the ground that he had 
abandoned his appeal: LZeld 

1. That the right of the appellee to the execution of his judg- 
ment could not be delayed by such means. 

2. The enactment of the statute which authorizes an affirmance 
on certificate without reference to the merits, originated in the 
fact that an appellant might formerly, after delaying the collec- 
tion of the judgment, decline to prosecute the appeal. 

3. To permit an appellant, after delaying the collection of a 
judgment for nine months by his appeal, then to abandon it, and 
by writ of error to stay collection for a twelvemouth longer, 
would be to make a mockery of the law. Td, 

17. This case distinguished from one in which plaintiff had delayed 
the effort to enforce his judgment, no appeal having been perfected, 
though the delay may have been occasioned by an erroneous belief 
that the appeal had been perfected, In such case the delay would 
not deprive the defendant of his writ of error. Jd. 


PRESCRIPTION. 


‘The evidence showed that the city of Laredo had maintained a ferry 
across the Rio Grande for a time beyond the memory of living men : 
Held, Vhat it would, in the absenee of other evidence, establish the 


franchise of a ferry by prescription. City of Laredo vy. Martin, 548. 
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CHARGE OF CouRT, 6. INTEREST. 

EQUITABLE RELIEF, 1. RAILWAY COMPANY, 14. 
ESTATES OF DECEDENTS, 13. SERVICE. 

EVIDENCE, 14. SURVEY, 2. 


1. A charge directing the jury, that if, in pursuance of an agree- 
ment for the sale of land, an irrevocable power of attorney was made 
by the vendor to the vendee, and under that power the vendee had 
sold for his own use, the heirs of the vendor could not set aside the 
conveyance : Held, Not to be error, where facts showed indebtedness 
by the vendor or maker of the power, and his neglect to look after 
either the land or its proceeds for a great lapse of time. Hammond 
v. Hough, 63. 

2. The law will presume the death of the subseribing witnesses to 
an instrument which is over thirty-five vears old, so as to admit evi 
dence of their signatures. Hollis v. Dashiell, 187. 

3. It wi}l be presumed, in the absence of evidence to the coutrary, 
that a survey properly certified by the officer authorized to make it, 
and which is stated in his reeorded field-notes as having been made by 
virtue of a certificate, the grantee of which is mentioned, was made 
for the grantee of the certificate. Snider vy. l& GN. R. R. Co., 
306. 

4. In the absence of evidence, courts will presume the rate of in- 
terest in another State to be the same as in Texas. Moseby v. Burrow, 
396. 

5. See evidence held insufficient to overturn the presumption in 
favor of the recitals in the record. Randall v. Collins, 435. 

6. Asa general rule, the law will presume that a domestic court of 
general jurisdiction had power to make a judement rendered by it, 
unless the contrary is shown by the record. Such presumption will 
not be indulged in favor of the judgment of a court of limited or 
special jurisdiction, but the facts necessary to the exercise of its Juris- 
diction must affirmatively appear on the record. Williams vy. Ball, 
603. 

7. Title derived by purchase at execution sale under a judgment of 
a justice of the peace, was attacked ina collateral proceeding, and the 
defendant in the judgment was permitted to testify that he was uot, 
in fact, served with process in the proceeding under which the land 
was sold: Held, The evidence showing that the defendant in the 
judgment was aware of its rendition at the time, and took no steps to 
set it aside, and though aware of the execution and levy, interposed 
no objection to the validity of the judgment, the court did not err in 
holding the evidence insufficient to overturn the presumption in favor 
of the validity of the judgment. Jd. 


PRESUMPTIVE HEIR. 






GUARDIAN AND WARD, 1, 2. 
HEIRS, 1, 2. 
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PRINCIPAL AND SURETY. 
SURETY. 


PRIVY EXAMINATION, 

COMMUNITY PROPERTY, 1. 

1. The certificate of a notary public to a deed signed by the hus- 
band, and which, being formal in other respects, recites that ‘* they 
severally acknowledged that they had exeeuted and delivered the 
foregoing conveyance as their voluntary aet and deed, for the purposes 
and considerations therein expressed.’ and after reciting the privy 
ex:unination of the wife, states ** she, the said A B, declared that she 
had willingly signed, sealed, and delivered the same, and that she 
Wished not to retract it,’ is sufficient. Solyer v. Romanet, 562. 

2. Such a certificate substantially meets the requirements of the 

statute, that the wife shall, in order to pass her interest, acknowledge 
the deed **to be her aet.”” Paschal’s Dig., art. 1063.) Jd, 


PROBABLE CAUSE. 
MALICIOUS PROSECUTION, 3. 
PROBATE MATTERS. 
ESTATES OF DECEDENTS. 


TRUSTS AND ‘TRUSTEES. 


PROMISSORY NOTE. 


ESTATES OF DECEDENTS, 9. MARRIED WoMAN, 5, 6, 7. 
HUSBAND AND WIFE, 1, 2. MORTGAGE LIEN, 1, 
JUDGMENT LIEN, 2. PURCHASE-MONEY, 2. 


The mere fact that one of two promissory notes secured by a lien 
on land first matures, will not, of itself, entitle the assignee to prior- 
ity, but to equality only, of pavinent from the proceeds of the secu- 
rity. Delespine v. Campbell, 4. 


PUBLIC ACT. 
PRACTICE IN DistrrRicr CourRT, 24. 


PUNITPORY DAMAGES, 
EXEMPLARY DAMAGES. 


PURCHASE-MONEY. 

FRAUD, 7. 

1. A consideration is necessary to support a release of a elaim for 
purchase-money against Jand, and when the same ,is relied on, the 
consideration should be pleaded. Peters v. Clements, 140. 

2. The assignee of a purchase-money note aequires, as such, no 
possessory right to the land for which it is given, Baker v. Compton, 
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PURCHASER. 





ADMINISTRATOR'S SALE. PURCHASER FOR VALUE. 
COMMUNITY PROPERTY, 2. SHERIFF'S SALE, 5. 

Equity, 1. SPECIFIC PERFORMANCE, 1], 2. 
EXECUTION SALE, 2. SUBROGATION, 1. 
FORECLOSURE. SUPERIOR ‘TITLE, 3. 

FRAUD, 8. VARIANCE. 

JUDGMENT LIEN, 4. VENDOR AND VENDEE. 


NOTICE, 2. 

1. A deed expressing a valuable consideration which conveys land 
toa married woman, imposes no obligation on a purchaser from her 
husband to inquire whether there were equities between the husband 
and wife with regard to the property, and there seems to be no rea- 
son why the same principle should not apply to such sales made after 
her death. French v. Strumberg, 92. 

2. In trespass to try title, the defendant pleaded, in substanee, that 
the common vendor of both plaintiff and defendant, who was also a 
party to the suit, had, before the plaintiff’s purchase, sold to defend- 
ant, who had paid a part of the purchase-money and made valuable im- 
provements; that defendant’s contract of purchase contained no stip- 
ulation for its forfeiture, or forfeiture of payment and improvements, 
on non-payment of the purehase-money notes; that ‘the common 
vendor had, when defendant bought, falsely represented his title to 
be clear; that he proposed to bring the unpaid purchase-money into 
court, to be paid on a decree of title protecting him against the ont- 
standing claim, and that the common vendor was insolvent: L/eld, 
That the answer sufficiently exeused the failure to pay, to prevent— 
if trne and unrebutted—the forfeiture claimed. and the court erred in 
striking it out. stell v. Cole, 170. 

3. In a suit by an insolvent vendor against the vendee to enforce 


payment of purchase-money for land, the vendee has, as against his 


vendor, the right in equity to have the claimants of an outstanding 
grant, who assert title, called in, and have the question settled before 
he ean be evicted or required to pay the balance of the purchase- 
money. Id. 

4. A purehaser of land at execution sale bought under an agree- 
ment between the sheriff, the defendant in execution, and himself, 
that whatever might be his bid in exee<s of the amount due on the 
execution, the same should be satisfied by payment of the execution. 
The amount actually bid was in excess of the execution. The exeeu- 
tion was satisfied by a payment partly in money and partly in a draft 
drawn by the defendant in execution ou himself and accepted by the 
sheriff: Held— 

1. That the defendant in execution was estopped from attack- 
ing the proceedings. 

2. That a purehaser of the Jand solid who bought from = the 
defendant in execution after the judgment, and before such sale, 
could, by proper proceedings, have set aside the sale. 
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PURCHASE R—continued. 


3. The execution sale was voidable ouly. 

4. The failure of the purchaser, after judgment and before exe- 
cution sale, to assert his rights, would not authorize a stranger to 
set them up in a collateral proceeding. 

5. The title of the purchaser, before execution sale, was sub- 
ordinate to the judgment lien, and was not such a superior 
outstanding title as could be afterwards set up in a collateral 
proceeding. 


6. A claimant of the land under purehase at a subsequent 


execution sale, made under the same judgment, could not com- 
plain that there was a failure to pay the excess of the bid over 
the amount due on the former execution. He could complain 
only if the draft given for a portion of the debt had not been 
paid, and by showing that there was authority for issuing the 


last exeention. Pope v. Dave npoit, 206, 


PURCHASER FOR VALUE. 


MORTGAGE LIEN, 5. 
A purehaser at exeeution sale who pays the amount of his bid by 


crediting the jadgmenut foreclosing a mortgage which is owned by his 


ward, is not a purchaser for value. Delespine v. Campbell, 4. 


J ABRE. 


HOMESTEAD, 2. 

STATEMENT OF FACTS, 1. 

1. It is a question whether, under the statute, (Paschal’s Dig., art. 
15; Rev. Stats., arts. 2899, 2909.) with proper allegations, damages 
allowed ** proportioned to the injury resulting from such death,’? are 
restricted to loss to parents during the minority of the child killed, 
for which suit may be brought. a, & F.C, =. ote %, Nixon, 19. 

2. As to the right of the jury to fix damages, in the absence of 
proof, in an action by parents for damages for negligent killing of 
their minor child, there is a conflict of author:ty whether the jury 
can determine for themselves, in their own uncontrolled discretion. 
the amount of pecuniary compensation which the parents should re- 
cover, The question not decided. ld. 

3. Whether the unexplained disappearance of field-notes of a sur- 
vey from the general land office would, under a statute denouncing a 
forfeiture of rights upon their disappearance and a failure to return 
them, have such effect upon one who had acquired a right under 
them, and had no knowledge of or ageney in their disappearance. 
Quere? Sniderv. I. & G. N. R. R. Co., 306. 


RAILROAD. 


RAILWAY COMPANY. 
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RAILWAY COMPANY. 

DAMAGES, 1, 4, 5, 6, 7, 8. 

PLEADING, 1. 

1. Neither under the Constitution nor statute law is a mechanie’s 
lien given on a railroad, ineluding its road-bed and franchise, for 
work and labor done and materials furnished. J'yler Tap R. R. Co. 
v. Driseol, 13. 

2. The act of August 7, 1876, (Rev. Stats., art. 461.) so far from 
showing a legislative intent to subject structures such as railroads to 
a mechanic’s lien, contains provisions which show the contrary. (Rev. 
Stats., arts. 3169-3171.) Td. 

3. The Constitution does not, of itself, impose a mechanie’s lien for 
work and labor done, or materials furnished, on a railroad, on its road- 
bed and chartered privileges, nor does it require the Legistature to do 
so. Id. 

4. The statute (Pasechal’s Dig 


=f 





art. 4897; Rev. Stats., art. 4232 ) 
providing that each locomotive engine shall be provided with a bell or 
whistle, which shall be rung or blown when it crosses a road or street, 
the failure to do which shall make the company liable for all damages 
which shall be sustained by any person by reason of such neglect, 
superadds a duty upon the railroad company, the disregard of which, 
however, would impose no greater or other liability that would fol- 
low from a common-law duty in respect to the care in running a train. 
The mere omission to ring the bell would uot, of itself, render the 
company liable for damages. H. & 7. C. R. R. Co. v. Nixon, 19. 

5. See charge of court held defective, in not clearly defining the 
above statute, it not clearly expressing the meaning of the statute as 
applied to the facts; which is, that the failure to ring the bell was 
negligence, and if by reason thereof the deceased was not aware of 
the approach of the train, and the injury resulting from this negli- 
gence Was the proximate cause, then defendant was liable. Jd. 

6. lf the injured party had notice of the approach of a railroad train 
from whieh injury resulted, the failure to ring the bell would be 
immaterial in an action for such injury, Jd. 


7. In a suit for damages against a railway company for alleged 
injury sustained by a passenger on account of the rude, wanton, and 
malicious conduct of the acting conductor of its train in putting her 
off a railway-car, there was no avermeut, in terms, that the conductor 
was an agent or servant of the company: Held, The petition being 
in other respects good, was not bad on general demurrer. 7’. & P. 
R. R. Co. v. Casey, 112. 

8. By the words “any usual stopping-place,”’ as used in the statute, 
(Paschal’s Dig., art. 4892,) was meant either a regular station, or any 
other place which a railroad company expressly, by public notice or 
otherwise, or impliedly by user for such purpose, had designated as a 
proper place for passengers to get on or off its,trains, and where they 
would in consequence thereof have the right to demand the exercise 
of this privilege. A place at which a train is stopped for wood or 
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RAILWAY COMPAN Y—continued. 














Water only, is not a ‘usual stopping-place *? in contemplation of that 
section. Id. 

9. In a suit to recover damages from a railroad company, caused by 
the alleged false and fraudulent representations of the company’s 
ageuts, to the effect that they would locate a depot on plaintiff's 
land, whereby plaintiff was induced to convey to the road the right 
of way over his land, the plaintiff was permitted to testify that four 
members of the board of directors for the road had told him, before 
the conveyance was made, that he should have a depot on his land; 
one of them stating, before the deed was made, that the company had 
agreed to give him a depot: Held: Error— 

1. Because the testimony did not disclose the powers of the 
directors, or that they had authority-to bind the company by 
such declarations. 

2. Because the testimony did not show that the directors made 
the declarations when performing an act authorized by the com- 
pany. East Line & Red River R. R, Co. vy. Garrett, 133. 

10. A deed conveying right of way to a railroad company, and 
accepted by it. which recites that it is made in consideration of one 
dollar in hand paid by the company, and the ** further consideration 
that the said company will locate its railroad on my lands situated in 
Marion county,’’ is not only a receipt for purchase-money paid, but a 
contract between the parties that the grantor had conveyed the right 
of way and the company would construct its road over the same, Jd, 

11. ‘To entitle one to recover damages for injuries inflicted by the 
negligence of another, he must have used that degree of watclifulness 
and preeaution which persons of ordinary eare and prudence would 
naturally and reasonably use under like circumstances to prevent the 
injury. H. &. 7. C. RR. Co. v. Smith, 178. 

12. Contributory or codperative negligence exists When the act pro- 
ducing the injury would not have happened but for the negligence or 
wrong of both parties. Jd. 

13. In suit against a railroad company for damage for injury caused 
by the negligent running of an engine and train of ears: Held, That 
if. after the impending danger became known to defendant, it failed 
to use such ordinary care as would have prevented the injury, and 
injury resulted as a consequence thereof, the road would be liable. 
This liability would be increased if, under such circumstances, the 
injury was inflicted willfully and wantonly in a mauner showing a 
reckless disregard of life or property. Jd. 

14. The law presumes that a person walking upon a railroad track 
will leave the same in time to prevent injury from an approaching 
train of which he has knowledge, or should have by the use of the 
senses of hearing and seeing, and the managers of the train may act 
on this presumption, Jd. 

15. On the petition of fifty freeholders of Anderson county, an elee- 
tion was ordered by the County Court, and held in May, 1872, to take 
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the sense of the voters on a proposition to issue county bonds as a 
donation in favor of a railroad. After the election the court made 
an order stating that the election had been held in pursuance of the 
order; that a special registration of voters had been made for the 
election in accordance with the statute ; that more than two-thirds of 
the qualified voters of the county had voted for the proposition ; that 
it was earried, and directing the issuance of the bonds on the ecom- 
plying with stipulations in the proposition. tn January, 1873, the 
County Court issued to the road the bonds and levied a tax for that 
year and following years for their payment, which was paid until 
suit was brought to restrain the collection of the tax for causes stated 
in the opinion : Held— 

1. The act of April 12, 1871, (Paschal’s Dig., art. 7369.) adopted 
under the Constitution of 1869, made the County Court the judi- 
cial tribunal to determine the result of the eleetion. 

2. The validity of the election not having been questioned by 
the county officials, and the judgment of the County Court, pro- 
nouncing it to have been held in pursuance of its order, having 
been acted on for a period beyond that allowed by law for a cer- 
tiovari, a bill of review, or a writ of error, was not subject to 
revision by the District Court. 

3. It is not for the courts to impute improper motives to the 
Legislature in the enactment of the registration law, and the 
burden which may result from subsidies voted by those who were 
negligent in registering allords no ground of relief. 

4. When the result of an election is by law to be ascertained 
and declared by any tribunal, the action of that tribunal is con- 
clusive, unless it be impeached or sought to be reviewed in a 
direct proceeding instituted in time. 

d. The District Court properly disregarded the allegations of 
fraudulent concealment so far as they related to the election and 
the official action of the managers and the County Court. 

6G. If citizens entitled to vote were deprived of that right, or ille- 


gal votes were received, though a direct proceeding might have 


been sustained to set the election aside, such facts did not render 
the election void, vor will they authorize the determination of its 
result to be collaterally attacked. 

7. The County Court, in officially declaring that the company 
had fully complied with the terms of the proposition, prior to the 
issuance of the bonds, acted in their Cupacily of agents for the 
county, and after a tax had been levied and collected for their 
payment, it was no sufficient ground for canceling the bonds to 
allege a partial non-complinnee by the railroad company with 
their proposition. 

8. ‘The court does not concur in the proposition that the statute 
under which the election was held and the bonds issued was in 
derogation of the power conferred on the County Courts to assess 
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RAILWAY COMPAN Y—continued. 
and provide for the collection of a tax ‘*to aid in internal improve- 


ments.’’? (Const. of 1869, art. 3, sec. 32.) Anderson County v. 
H. & G. N. R. R. Co.. 228. 

16. Section 35 of article 16 of the Constitution of 1876 did not give to 
laborers on railroads a lien on the property of the company on which 
they labored, as was provided by article 87 to mechanics, artisans, 
and material-men., C. & M. R. R. Co. v. Henning, 466. 

17. The lien given to mechanics and workmen by the act of Febru- 
ary 18, 1879, was intended to apply only to labor done or materials 
furnished after the passage of that act. Jd. 

18. Under the act of December 19, 1857, (Paschal’s Dig., arts. 4912- 
4914.) the railroad track, franchise, and chartered powers and _ privi- 
leges of ’ railway company were deemed an entire thing, and a levy 
was held to embrace the whole road-bed-and track, whether situated 
in one county or not, and the same could be advertised and sold at 
the court-house door of the county of the principal office. Id. 


RATIFICATION, 


CITIES AND ‘TOWNS, 1. 
DEED, 4, 5. 


RECEIVER. 


CORPORATION, 2. 

JURISDICTION, 7 

MORTGAGE, 3. 

1, The mere insolvency of a corporation, or the appointment of a 
receiver for the same, would not necessarily dissolve the corporation, 
Moseby v. Burrew, 396. 

2. A receiver cannot act in his official character outside of the juris- 
diction of the court from which he receives his authority. Jd. 


RECITALS. 


DEED, 1. 

EVIDENCE, ft. 

A mistaken recital by an officer of the source of his power to 
perform an official act, is immaterial, and does not invalidate the act 
if the power in fact exists. Pope vy. Davenport, 206. 


REGISTRATION. 


HOMESTEAD, 11. 


RELEASE. 


COMMUNITY PROPERTY, 1. Herrs. 3. 
EQUITABLE ESTOPPEL, 1. PURCHASE-MONEY, I. 
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REPLEVY 
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BOND. 

1. The right to give a replevy bond, under the statute regulating 
sequestrations, is limited to the parties to the suit. (Paschal’s Dig., 
arts. 5100, 5101.) Haile vy. Oliver, 448. 

2. If the landlord can exeeute a replevy bond for his tenant in 
possession who is sued, he can do so only with the consent of the ten- 
ant, and after he has in some proper mode been entered on the record 
as a party to the proceeding in which the bond is given. Jd. 

3. When the levy is upon both personal and real property, a replevin 
bond, conditioned as required by statute in eases of levy on personal 
property alone, is invalid. Jd. 


RES JUDICATA. 






PRACTICE IN DiIstTRiIcr CourRT, 14. 


RETURN OF CERTIFICATE. 





SURVEY. l. 


RIGHT OF ENTRY. 







COVENANT, 1, 2. 


RIGHT OF WAY. 






DEED, 1. 
RAILWAY COMPANY, 9, 10. 


RULES OF COURT. 
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BRIEFS. 1, 2. STATEMENT OF FACTS, 2, 3, 4. 

PRACTICE IN DISTRICT CouRT, 15. TRANSCRIPT, 1. 

1. The transcript of a cause was, by order of the Supreme Court, 
permitted to be filed after the expiration of the time allotted to the 
assignment to which the cause belonged, and when counsel for appel- 
lees were not attending the court. Ata subsequent term of the court, 
and in proper time for causes returnable at that term, appellees moved 
to dismiss the appeal for insufficient appeal bond : Held— 

1. ‘That as the transcript was filed after the assignment, appel- 
lees had no oppertunity to file their motion in the time required 
by rule 8. Their failure to do so could not be considered asa 
Waiver of even formal objections to the bond, under the terms of 
rule 8. 

2. Appellees were not concluded by the action of resident coun- 
sel, who, at a former term, after the assignment had passed, in 
the absence of appellees’ counsel, assumed to represent them and 
consent to a continuance of the cause. Howard vy. Malsch, 60. 

2. An assignment of errors in the following terms, viz., ‘The court 
erred in refusing the defendant a new trial for the reasons given in 
said motion,” or, ** The court erred in not giving the several special 
charges to the jury asked by the defendant,”’ is not such a distinet 
specification of the grounds of error relied on as is contemplated by 
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RULES OF COURT—continued. 
the statute and required by rule 34 of the Supreme Court. Pearson 


Vv. Flanagan, 266. 

3. The rules of court discussed, and the fact announced, that an 
examination of the record, to ascertain what was intended to be 
reached by a general assignment of errors, often required more time 
than did the decision of the points involved, after they had been dis- 
covered. The rules of court were, among other things, intended to 
relieve the Supreme Court only of unnecessary labor, thus enabling 
the court to decide a greater number of causes during a tert, and to 
relieve the crowded condition of the docket. Jd. 

4. Each error assigned should contain a distinet ground for the 

reversal of the judgment, with the specification of the reason why it 
should be reversed, and should be copied or substantially stated in 
the briefs. Jd. 
5. When the defendant, in accordance with rule 31 governing prae- 
tice in the Distriet Courts, admits that the plaintiff has a good cause 
of action as set forth in the petition, but replies by plea in the nature 
of a plea in confession and avoidance, he is entitled to open and con- 
clude in adducing evidence and in the argument; but in such case the 
admission should specify the allegations admitted, and should not be 
in general terms, Alstin v. Cundiff, 453. 

6. See directions, under rule 59, for proper practice in preparing an 
agreed case, so that questions of law and of fact may be agreed upon 
and stated separately. Life Insurance Co. vy. LePert, 504. 


RULE OF PROPERTY. 
DEED OF ‘I'RUST, 1. 


SALE. 
ASSIGNEE IN BANKRUPTCY, 2, 3. SHERIFF'S SALE. 
BANKRUPT, STATUTE OF FRAUDS, 1. 
COMMUNITY PROPERTY, 2. TRESPASS TO TRY ‘TITLE, 
PRESUMPTION, 1, 13, 


Inadequacy of price will not, of itself, authorize the setting aside 
of a sheriff's sale otherwise valid, but gross inadequacy of price, in 
connection with slight additional circumstances showing fraud, ir- 
regularity, or facts calculated to prevent the property from bringing 
something like its reasonable value, may avoid the sale. Pearson v. 
Flanagan, 266. 

SECURT?Y. 
JUDGMENT LIEN, 4. 
SEPARATE ACKNOWLEDGMENT. 
COMMUNITY PROPERTY, 1. 
SEPARATE PROPERTY. 
ESTATES OF DECEDENTs, 9, 10. 
HUSBAND AND WIFE, 1. 
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SEQUESTRATION. 
STATUTORY BOND, 2. 


SERVICE. 
By the statute of 1850, (Paschal’s Dig., art. 993,) a constable, in 
certain contingencies, was authorized to execute process; and as toa 





defendant served with process by a constable, who, after jadgment 
against him, fails to appeal, a presumption would be indulged that 
the contingeney had occurred which invested the officer with authority 
to make the service. Moseby v. Burrow, 396. 


SHERIFF. 
DEMAND. 
Ina proceeding against a sheriff on his official bond for failing to 





pay over money collected, the penalty of ten per cent. per month 
will not be allowed when, without any excuse for the delay, several 
terms of the court are allowed to pass before proceedings against the 
officer are instituted. Donley v. Wiggins, 301. 


SHERIFF’S DEED. 
PRESUMPTION, 7. 


SHERIFF’S SALE. 
EXECUTION SALE. 
LEVY, 2. 
1. Inadeqnaey of price Will not, of itself, authorize the setting aside 
of a sheriff’s sale otherwise valid, but gross inadequacy of price, in 
connection with slight additional cireumstances showing fraud, irreg- 





ularity, or facts caleulated to prevent the property from bringing 
something like its rezsonable value, may avoid the sale. Pearson vy. 
Flanagan, 266. 

2. What circumstances, in connection with inadequacy of price, 
will avoid a sheriff’s sale, must depend on the facts of each particu- 
lar case; but they must not be such as are attributable to the direct 
agency of the defendant in execution. Jd, 

3. See case for facts which required the court to submit to the jury 
the question as to whether the grossly inadequate price paid for land 
at a sheriff’s sale might not have been occasioned by the acts and 
omissions of the defendant in exeeution, Jd, 

4. When gross inadequacy of price is relied on to avoid a sheriff's 











deed to land, it is not error to exclude evidence of the litigious char- 
acter of the judgment debtor, offered as explaining the small amount 
bid. Id. 

5. The plaintiff in execution who becomes a purehaser at execution 
sale, is chargeable with notice of the irregularities of the sheriff in 
making alevy. Pearson vy. Hudson, 352. 

6. A plaintiff in execution purchased, at execution sale, for $10, 
improved land worth from $500 to $1,000. ‘There was evidence that 
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SHERIFF’S SALE *£ continued. 
the defendant in execution was not called on to point out property, 
and that he owned and had in the county, subject to levy, personal 
property of large value which was not levied on. The court below, 
a jury being waived, held that the gross inadequacy of the amouit 
bid, in connection with irregularities of the levy, avoided the sale: 
Held, hat there was noerror. Jd. 


SPECIAL ELECTION. 
COUNTY BONDs. 
SPECIAL VERDICT. 
VERDICT. 
See statement and opinion, as toa general verdict, where special 





findings were directed, which was sufficiently responsive to the charge 


on the main issue, and held good. Johnson v. Richardson, 481. 


SPECIFIC PERFORMANCE. . 

1. Possession alone of land claimed under a parol sale, will not be 
sufficient to take the sale out of the operation of the statute of frauds. 
Hibbert vy. Aylott, 530. 

2. A tenant in possession contracted with his landlord, by parol, 
for the purchase of the leased premises. Relying upon his purchase, 
with the knowledge and consent of his landlord and in accordance 
with the terms of purchase, he removed the old buildings, and at his 
own charge erected valuable buildings in their stead, and tendered 
afterwards the amount of purchase-money agreed upon. By the 
terms of the parol agreement, the deed was to have been made on 
the expiration of the lease. ‘The landlord died before the Jease ex- 
pired, without executing a deed: Held— 





1. That the facts relieved the contract from the operation of the 
statute of frauds, and entitled the purchaser to specific perform- 
ance, 

2. There being no administratign on the vendor’s estate, relief 
could be afforded by proceeding against the heirs, who were both 


proper and necessary parties. Jd. 


STATEMENT OF FACTS. 

1. Judgement was rendered in the District Court June 19, 1877, and 
the court adjourned for the term on that day. In the transcript sent 
up on writ of error was incorporated a bill of exceptions not dated, 
but marked ** filed June 20, 1877,’? and a statement of facts certitied 
to by the judge who tried the cause, on December 15, 1877, and filed 
that day. The certificate of the judge stated the failure of counsel to 

1 agreemeut that it 


agree on a statement of facts, but did not state a 
might be made after the term: Held, That the statement of facts 
constituted no part of the record under the statute in foree at the 
time. Quere: Whether the bill of exceptions was subject to the same 
objection ? Swift v. Trotti, 498. 
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STATEMENT OF FACTS—continued. 






















































STATUTE OF FRAUDS. 
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s 
2. Ordinarily, the interrogatories and answers of witnesses, and 


copies of papers used in evidence, should not be incorporated in the 
record, but the facts proved thereby, instead. The statutory rule 
prohibiting it lessens expense and expedites the disposition of causes. 
When this rule is departed from, in exceptional cases, the necessity 
for it should be made apparent in the record itself. McManus v. 
Wallis, ad4, : 

3. When a statement of facts is made by the judge, instead of by 
counsel, and the reeord is needlessly incumbered by interrogatories 
and answers of witnesses, it constitutes no ground for dismissal of the 
eause, Jd. 

4. It is the duty of the district judge before whom a cause is tried 
to conform to the rules of court in the preparation of the statement 
of facts, when counsel disagree. Wheu such disagreement occurs, he 
should require each party to make his statement of facts. and present 
to make a 


ve 


it, before the close of the term, in time to enable the jud 
proper statement; and, if necessary, the call of the docket should be 
suspended until this is done. Jd. 

5. If either party fail to present to the presiding judge a statement 
of facts in proper time, the judge may, in a proper case, punish the 
party guilty in such appropriate manner as the facts warrant, without 
depriving his adversary of his legal right. If this catinot be done, the 
record should show the facts in this regard, that they may be under- 
stood in the Supreme Court. Jd. 

6. The certificate to a statement of facts made by the judge before 
Whom the cause was tried, should, when the statement of facts has 
been prepared by the judge, show upon its face that the attorneys 
had failed to agree. ‘The presumption is, however, that the attorneys 
had failed to agree, when the statement of facts is made by the judge. 


Td. 


FRAUD. 

MECILANIC’S LIEN, 12. 

1. Possession alone of land claimed under a parol sale. will not be 
sufficient to take the sale out of the operation of the statute of frauds. 
Hibbert vy. Aylott, 530. 

2. A tenant in possession contracted with his landlord, by parol, 
for the purchase of the leased premises. Relying upon his purchase, 
with the knowledge and consent of his landlord and in accordance 
with the terms of purchase, he removed the old buildings, and at his 
own charge erected valuable buildings in their stead, and tendered 
afterwards the amount of purchase-money agreed upon. By the 
terms of the parol agreement, the deed was to have been made on the 
expiration of the lease. The landlord died before the lease expired, 
Without executing a deed: Held— 

1. ‘That the facts relieved the contract from the operation of the 
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statute of frauds, and entitled the purchaser to specific perform- 


ance, 


2. There being no administration on the vendor’s estate, relief 


could be afforded by proceeding against the heirs, who were both 


proper and necessary parties. Td. 


STATUTES CONSTRUED. 


AFFIDAVIT, 1. 

APPEAL, 6, 8. 
AUTHENTICATION. 

CLAIMS AGAINST ESTATES. 
COMMISSIONERS OF APPEALS, 


ESTATES OF DECEDENTS, 8. 
EVIDENCE, 4. 

HOMESTEAD, 9. 

LABORER’S LIEN. 

LEVY. 


> 











1, 2, 3. LIEN. 6, 7, 8. 
COMMUNITY PROPERTY, I. MECHANIC’S LIEN, 8. 
CONSTITUTIONAL LAW, 4, 5. QUERE, 1. 

6, 7. STATEMENT OF FACTS, 1. 
CONSTRUCTION OF STATUTES. STATUTES OF LIMITATION, 1, 2. 
CONTESTED ELECTION, 2, 4,5. STATUTORY BOND, 2. 

COUNTY BONDS. SURVEY, 1. 
DAMAGES, 13. WITNEsS, 1. 

1. The presumptive heir is not included by the statute in the list of 
those disqualified from being appointed guardian. (Rey. Stats., art. 
2504.) When there is no ascendant in the direct line, the statute 
gives the preference to the next of kin who comes immediately after 
the presumptive heir. (Rev. Stats., art. 2500.) Good v. Good, 1. 

2. The discrimination of the statute against the appointment of the 
presumptive heir as guardian, applies only when he is of the col- 
lateral kindred, and it is not its purpose to require the guardianship 
to be given to one not of the kindred of the orphan, rather than to 
the presumptive heir. Jd. 

3. The statute (Paschal’s Dig., art. 4897; Rev. Stats., art. 4232) 

bell 


or whistle, which shall be rung or blown when it crosses a road or 


providing that each locomotive engine shall be provided with a be 


street, the failure to do which shall make the company liable for all 
damages which shall be sustained by any person by reason of such 
neglect, superadds a duty upon the railroad company, the disregard 
of which, however, would impose no greater or other liability than 
would follow from a common-law duty in respect to the care in run- 
ning atrain. The mere omission to ring the bell would not, of itself, 
render the company liable for damages. H. & 7. C. R: R. Co. v. 
Nixon, 19. 

4. The act to create a commission of arbitration and award and to 
define the duties thereof, and to make appropriation to pay the sal- 
aries of the judges thereof, approved July 9, 1879, is constitutional 
and valid, in so far as it creates said commission and authorizes it to 
report its conclusions or awards in the cases referred to it, Hender- 


son Vv. Beaton, 29. 
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STATUTES CONSTRUED—continued. 


5. In regard to the tribunal known as the ‘*Commissioners of 
Appeals for the State of 'exas,’’ created by act approved July 9, 
1879, the following conclusions are reached by a majority of this 
court: 

1. The commission is not a court, because it acts only by con- 
sent of both parties, and even then is without jurisdiction to 
render, or power to enforce, a judgment. 

2. It has no jurisdiction, for consent cannot give jurisdiction. 

3. It is but a board of referees or arbitrators, provided to facili- 
tate the adjustment of litigated cases pending in the courts of 
last resort. 

4, It deprives no citizen, against his will, of the right to go 
With his appeal to courts of last resort created by the Constitn- 
tion. 

5. Its opinion settles no law, but_affeets only the particular 
case referred to it. Jd. 

6. The award of the commissioners of appeal will be entered up as 
the judgment of the court to which it is returned, like other judg- 
ments by consent, subject to be examined by the court to ascertain 
if it is such a judgment as the court may properly enter. Jd. 

7. By the words *sany usual stopping-place,’’ as used in. the stat- 
ute, (Paschal’s Dig., art. 4892,) was meant either a regular station, 
or any other place which a railroad company expressly, by publie 
notice or otherwise, or impliedly by user for such purpose, liad des- 
ignated as a proper place for passengers to get on or off its trains, 
and where they would in consequence thereof have the right to de- 
mand the exercise of this privilege. A place at which a train is 
stopped for wood or water only, is not ‘ta usual stopping-place ” in 
contemplation of that section. 7. & P. R. R. Co. v. Casey, 112. 

8. ‘To construe the statute which directs that the property exempt 
from foreed sale shall be set apart for **the use and benefit of the 
widow and children, if there be either, or any,’’ so as to include adult 
children as well as minors, would be to lose sight of the objeet of the 
statute, in order to give eifect to the literal import of a single word. 
Horn v. Arnold, 161. 

9. The act of February 14, 1860, (Paschal’s Dig., art. 3962.) which 
required judgment, before it could operate as a lien, to be filed for 
registration, took effect from its passage. ‘The act being complete in 
itself, and clearly indicating the legislative intent that it should be 
operative from the time of its passage, such intent cannot be defeated 
by a failure in the act to make a specific designation of the time it 
should go into efleet, as required by a preéxisting statute. (Paschal’s 
Dig., art. 4576.) Baker v. Compton, 252. 

10. The statute (Paschal’s Dig., art. 3775) which provides how a 
levy should be made when the defendant in execution fails or refuses 
to point out property, is directory. Though the failure to make the 
levy as required by statute might be sufficient in a proper case, prop- 
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STATUTES CONSTRUE D—continued. 

erly presented, to set aside the levy, or to make the officer liable in 
damages, the sale would not necessarily be void. Pearson y. Flan- 
agan, 266. 











11. An individual holding an unlocated certificate on the 25th of 
April, 1871, could not have been compelled by force of law to locate 
it at any particular period between that time and the Ist of January, 
1875; but if he did locate it, it came under the operation of existing 
laws and the control of the Legislaéure, as to the time for its survey 
after location, and for the return of field-notes after survey. It was 
equally within the power of the Legislature to prescribe a time for 
the return of the certificate and to declare that a failure to return 
worked a forfeiture of the survey. Snider v. I. & G. N. BR. R. Co., 
306. 

12. The act of November 29, 1871, which provided for the return of 
all certificates to the general land office within a time specified, is 
constitutional. Its provisions support the propriety of its title as 
being supplemental to the act of April, 1871. Jd. 

13. Johnson v, Eldridge, 49 Tex., 522, approved. Id. 

14. Quere: Whether the unexplained disappearance of field-notes 
of a survey from the general land office would, under a statute de- 
nounecing a forfeiture of rights upon their disappearance and a failure 
to return them, have such effect upon one who had aequired a right 
under them, and had no knowledge of or agency in their disappear- 
ance? Id. 

15. The act of November 29, 1871, entitled **An act supplemental 
to an act in relation to the survey and return of genuine land certifi- 
cates, passed April 25, 1871,’? was not violative of sections 17 and 18 
of the Constitution of 1869. Jd. 

16. The first article of the act of November 29, 1871, was intended 
to operate on locations and surveys under certificates made subsequent 
tg the passage of that law, requiring the certificate to be returned with 
the field-notes within twelve months, and forbidding its withdrawal 
afterwards under penalty of forfeiture of the location and survey, 
unless withdrawn for the purpose of locating an unloeated balance. Id, 

17. The mere fact of posting notices of trust sale by a trustee before 
the debt secured by the trust deed is barred, but not in time to make 
the sale before the bar of limitation would be complete, cannot be 
held equivalent to the institution of an ** action or suit,’? which would 
suspend the running of limitation. Blackwell v. Barnett, 326. 

18, The right to an elective office results from the legally-expressed 
choice of a majority of the electors; but how that choice is to be 
expressed and ascertained, is a matter of legislative discretion and 
determination. Williamson y. Lane, 335. 

19. ‘There is a broad distinction between a suit for an office anda 
mere contest of the election as declared by the officer to whom the 
duty of certifying the fact is primarily intrusted. In one case, the 


immediate right of the plaintiff to the office and its fees and emolu- 
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STATUTES CONSTRUED—continued. 
ments is the purpose and direct subject-matter of the suit ; while in 
the other, the right to the office may result as a consequence from the 
contest, but is not its primary object, and may not follow from it 
although the contestant may prove successful. Jd. 

20. The act of May 8, 1873, regulating conteeted elections, and the 
act to amend the same, approved July 20, 1876, (Gen. Laws, 13th Leg... 
p. 67; Gen. Laws, 15th Leg., p. 70.) contemplated and authorized a 
contest of an election, and net a suit for the office. Jd. 

21. Contests of election are authorized, by the acts above referred 
to, in the District Courts, for all district and county offices, irre- 
spective of their value; while to maintain a suit, the office sued for 
must be of the value of at least 8500. Jd. 

22. The act of November 17, 1871, secured to the vendor of ma- 
chinery a lien for unpaid purchase-money, both on the machinery 
and on the land with which it is necessarily connected, on compliance 
with the terms of that act. Phelps v. Edwards, 371. 

23. ‘Tohold that the lien of one who furnished machinery to another, 
which was necessary to make available his property on which it was 
erected, should be subordinated to the lien for the unpaid purchase- 
money for the land on which it is placed, (it not appearing that the 
machinery was such a fixture as a lessee would not have the right to 
remoye,) would be in restraint of trade and against sound principles 
of equity. Jd. 

24, Under an act of the Legislature passed in 1856, land certilicates 
were granted ** to the heirs”? of one who died in March, 1836: J/Zeld, 
That those who would have been entitled to inherit as heirs under the 
laws in force in 1836, were entitled to the legislative grant, and not 
those who were made heirs under the laws of descent and distribution 
in force in 1856, when the act was passed. Goodrich v. O° Connor, 375. 

25. A bond, filed as an appeal bond, which fails to bind the obligors 
for the payment of all the costs which have acerued in the court.below, 
or Which may accrue in the appellate court, and which fails to stipu- 
late for the payment of ‘tall such damages as”? the appellate court 
“may award against’ the appellant, is neither a cost bond nor a 
supersedeas bound; and the stipulation in the bond to perform the 
judgment, sentence, or decree of the Supreme Court is not, of itself, 
sufficient. Reid v. Fernandez, 379. 

26. When the conditions of astatutory bond are clearly and definitely 
stated in the law, if the bond does not literally follow the statute, it 
must fully and elearly embrace all the conditions prescribed by it. Jd. 

27. See construction of the statute regulating appeal bonds, and 
the suggestion that a more strict observance of its provisions will be 
exacted. Jd. 

28. By the statute of 1850, ( Paschal’s Dig., art. 993,)a constable, in 
certain contingencies, was authorized to execute process; and as toa 
defendant served with process by a constable, who, after judgment 
against him, fails to appeal, a presumption would be indulged that the 
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STATUTES CONSTRUED—continued. 


contingeney had occurred which invested the officer with authority to 
make the service. Moseby v. Burrow,.396. 

29. The affidavit required of a party wishing to appeal without giv- 
ing bond, that he is unable to pay the cost, or any part thereof, or to 
give security therefor, must be made before the county judge of the 

,county where the affiant resides, or before the court trying the case. 
A jurat to such an affidavit, attested by the clerk of the court trying 
the cause, after the adjournment of the term, is not sufficient. War- 


ren V. Wooters, 568. 


STATUTES OF LIMITATION. 





LIMITATION. 

TRESPASS TO TRY TITLE, 8. 10. 

1. Seetion 14 of ‘article 12 of the Constitution of 1869 did not change 
the common-law rule of construction of statutes of limitation. It 
simply extended the time within which, under previous statutes, 
married women, infants, and Insane persons had the right to sue. 
Freneh v. Strumberg, 92. 

2. A married woman could not, under section 14 of article 12 of 
the Constitution of 1869, tack the disability of coverture to that of 
infancy. If she was under disability, so that the statute had not 
commenced to run prior to the adoption of the Constitution of 1869, 
she would have had full seven years, after the removal of disability, 
had the Constitution remained in force, within which to sue. If the 
statute had began to run prior, the time during whieh it had run 
should be computed as part of the seven years. Id. 


STATUTORY BOND. 


INDEPENDENT EXECUTOR, 1, 2. 

STATUTES CONSTRUED, 26. 

1. A-statutory bond on which summary judgment may be taken 
Without notice to the sureties, must, to be valid, substantially conform 
to the statute, Haile v. Oliver, 445. 

2. The right to give a replevy bond, under the statute regulating 
sequestrations, is limited to the parties to the suit. (Paschal’s Dig., 
arts. 5100, 5101.) Ld. 

3. If the landlord ean execute a replevy bond for his tenant in pos- 
session who is sued, he can do so only with the consent of the tenant, 
and after he has in some proper mode been entered on the record as 
a party to the proceeding in which the bond is given. Id. 

4. When the levy is upon both personal and real property, a re- 
plevin bond, conditioned as required by statute in cases of levy on 
personal property alone, is invalid. Jd. 


STAY LAW. 








JUDGMENT, 3. 
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SUB-CON TRACTOR 
MECHANIC’S LIEN, 11, 12. 


SUBROGATION. 

EQUITABLE EsTopPPEL, 1. 

MECHANIC’S LIEN, 9, 11. 

PLEADING, 4. 

1. The purchaser at a sale under a judgment foreclosing a vendor’s 
lien on the entire tract of land originally sold, is entitled to be subro- 
gated to the rights of the original vendor, as against the purchaser of 
a portion of the land, who bought from the vendee before procedings 
to foreclose were begun, and who was not made‘a party to such pro- 
ceedings. He may have that portion of the land claimed by the see- 
ond vendee, and who was not made a party to foreclosure proceedings, 
resold to pay its proportion of the amount paid at the foreclosure sale 
for the entire tract. Peters v. Clements, 140. 

2. Band his wife C oceupied a rural homestead from 1851 to 1861, 
when the wife died. B continued to oceupy it as a homestead, with 
his grandchildren, until his death, in 1869. In 1858, B executed a 
mortgage on this homestead, (in which his wife did not join.) to secure 
a debt due E. On foreclosure, E purchased the homestead at sheriff ’s 
sale, in 1861, before C’s death.. D became the purchaser of E’s in- 
terest in the homestead at bankrupt sale in 1869. In 18738, the heirs 
of B and C brought trespass to try title against D to recover the land. 
D prayed, in the alternative, that, if his title should not be good, he 
be subrogated to the rights of E to the amount of his bid at the fore- 
closure sale : Held— 

1. The sale by the sheriff to E, being a forced sale of the home- 
stead, not made to satisfy an incumbrance for purchase-money or 
other lien existing before the homestead right attached, did not 
vest in the purchaser a title to the homestead. 

2. ‘The vendee of E was not entitled to be subrogated to the 
rights of E to the extent of his bid at the foreclosure sale. 

3. Quere: Whether, if the land had ceased to be a homestead, 
it might still be subjected to the satisfaction of the mortgage ina 
new proceeding, if the mortgage were not barred by limitation ? 
Campbell vy. Elliott, 151. 

3. This case distinguished from Stewart v. Mackey, 16 Tex., 56; 
Brewer v. Wall, 23 Tex., 385, and Cross v. Evarts, 28 'lex., 523. Id. 


SUBSCRIBING WITNESS. 
The law will presume the death of the subscribing witnesses to an 
instrument which is over thirty-five years old, so as to admit evidence 
of their signatures. Hollis vy. Dashiell, 187. 


SUBSEQUENT PURCHASER. 
SUPERIOR ‘TITLE, 3, 4, 5, 6, 7. 
Though a subsequent purchaser is a proper party in all suits to 
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SUBSEQUENT PURCHASER—continued. 
enforce a prior lien, yet he may not be a necessary party except to 
bar his equity of redemption. Ufford vy. Wells, 612. 


SUBSIDIES. . 
COUNTY BONDS. 


SUBSTITUTION OF DESTROYED JUDGMENTS. 
See opinion for the individual views of Associate Justice Gould, as 
to the power of the court in ordering a destroyed judgment substituted 
without the intervention of a jury. Johnson v. Richardson, 481. 


SUPERIOR TILE. 

1. The superior title remains in the vendor until the purchase- 
money is paid: Ist. When the conveyance is executory; as, where a 
bond for title has been given. 2d. Where a mortgage for unpaid 
purchase-money is given simultaneously with the deed. 3d. When 
an express lien is retained in the deed for the payment of the pur- 
chase-money. Webster vy. Mann, 416. 

2. When a deed absolute on its face is made for land, and at the 
suine time the purchaser executes a mortgage to the vendor, which 
on its face shows that it was made to secure the unpaid purchase- 
money note, the superior title remains in the vendor, entitling him 
to recover possession in default of payment, although the.purchase- 
money notes are barred by limitation. The fact that the mortgage 
included other property than the land conveyed, does not affeet the 
principle. Jackson v. Palmer, 427. 

3. Although the purchase-money notes given for land are barred by 
limitation, the vendee of the purchaser who buys from one whose title 
is dependent on payment of the purchase-money, and having notice 
thereof, cannot resist the recovery of the land by the original vendor, 
the purechase-money remaining unpaid. In such a case, equitable 
rights growing out of the laches of the original vendor cannot be con- 
sidered unless pleaded. Jd. 

1, If the superior title remains in the plaintiffin a suit to foreclose, 
and the title of the subsequent purchaser is subordinate thereto, the 
mere fact that he was not made a party to the enforcement of the lien 
for the purchase-money, against the original vendees, although it might 
Operate to prevent any prejudice to his right to the equity of redemp- 

tion, yet could not prejudice the superior title of the plaintiff. If plain- 
tiff’s title was superior before the judgment of foreclosure and the 
sale thereunder to himself, this would not make it less so. Ufford v. 
Wells, 612. 

5. The cases in which a subsequent purchaser or ineumbrancer, if 
known, has been held to be a necessary party to a suit to foreclose a 
prior lien in order to affect his title, are those in which he held under 
the superior legal title, subject only toa claim fora lien to be enforced, 
as in eases of strictly vendors’ liens arising by implication upon an ab- 
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SUPERIOR TITLE—continued. 


solute deed for land, or mortgages given to secure a debt other than 
for the purchase-money. Jd. 

6. When a mortgage is given simultaneously with the deed to secure 
the purchase-money, or a lien to secure the purehase-money is ex- 
pressly reserved in the deed itself, the superior title remains with the 
vendor; and a subsequent purchaser being charged with notice of 
Whatever is apparent upon the face of his chain of title, takes subject 
to the superior title. To protect himself, he must do equity, and 
redeem by payment of the purchase-money. Jd. 

7. If in such a case the original vendor brings suit, in the mature 
of a bill to foreclose and bar the equity of redemption, the subsequent 
purchaser, if made a party, will be bound thereby. If, however, he 
should not be made a party, although his equity of redemption might 
not thereby be barred, yet, in a contest of title between him and the 
original vendor, the superior title of the latter must prevail, unless 
in a proper case, under appropriate allegations and proof, the equities 
of the foriner can still be enforced. Jd. 


SUPERSEDEAS BOND. 


APPEAL BOND, 5. 


SUPREME COURT. 


COMMISSIONERS OF APPEALS. 

JURISDICTION, 1, 2, 11, 13. 

PRACTICE IN SUPREME COURT. 

1. Under the Constitution of 1876 and the laws in force, a writ of 
injunction not being a process necessary to enforce the jurisdiction of 
the Supreme Court, could not be issued by that tribunal, as an original 
writ, to restrain a party litigant during the pendency of an appeal. 
City of Laredo v. Martin, 548. 

2. The jurisdiction of the Supreme Court being appellate only, it 
has not been invested by the Constitution with such general powers 
as would enable it to protect parties litigant from damage during the 
pendency of an appeal. Jd. 

3. Though the Constitution provides that appeals may be allowed 
from interlocutory judgments of the District Court in such cases and 
under such regulations as may be provided by law, no appeal lies from 
the action of a district judge refusing an application for injunction, (if 
the same could be regarded as an interlocutory judgment,) in the ab- 
sence of a statute regulating the proceeding. Jd. 


RETY. 

In the absence of proof that the name of one party recited in the 
body of an appeal bond, as a surety, (but whose signature does not 
appear to the bond,) was placed in the bedy of the bond by himself 
or by his authority, the approval of the officer before whom the bond 
was executed will not validate it. The mere recitation of the names 
of sureties in the body of an appeal bond, is not, of itself, sufficient 
to bind those whose names are thus recited. Pevito y. Rodgers, 581. 
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SURPRISE. 


CONTINUANCE, 1. 


SURVEY. 


CONSTITUTIONAL LAw, 6, 7. 

LAND CERTIFICATE. 

1, The act of November 29, 1871, relating to the survey and return 
of land certificates, neither revived nor amended the act of April 25, 
1871, entitled **An act in reference to the location, survey, and return 
of genuine land eertificates.*? The legislation in each act operated 
upon different states of fact and conditions. Snider v. J. & G. N. R. 
R. Co., 306. 

2. It will be presumed, in the absence of evidence to the contrary, 
that a survey properly certified by the officer authorized to make it, 
and which is stated in his recorded field-notes as having been made 
by virtue of a certificate, the grantee of which is mentioned, was made 
for the grantee of the certificate. Jd. 

3. When the official records of a county surveyor show that there 
were surveys of two different tracts of land under the same headright 
certificate, made on the same day, the entries of which were made 
one immediately following the other, connected by the language in 
which they were referred to, and the name of the surveyor, with his 
official title, appears to one, but his name only, without his official 
title, appears to the other, the omission will not be regarded as mate- 
rial. Jd. 

4. An individual holding an unloeated certificate on the 25th of 
April, 1871, could not have been compelled by force of law to locate 
it at any particular period between that time and the Ist of January, 
1875; but if he did loeate it, it came under the operation of existing 
laws and the control of the Legislature, as to the time for its survey 
after location, and for the return of field-notes after survey. It was 
equally within the power of the Legislature to prescribe a time for 
the return of the certificate and to deelare that a failure to return 
worked a forfeiture of the survey. Jd. 


TACKING DISABILITIES. 


A married woman could not, under section 14 of article 12 of the 
Constitution of 1869, tack the disability of coverture to that of infancy. 
If she was under disability,*so that the statute had not commenced to 
run prior to the adoption of the Constitution of 1869, she would have 
had full seven years, after the removal of disability, had the Constitu- 
tion remained in foree, within which to sue. If the statute had begun 
to run prior, the time during which it had run should be computed as 
part of the seven years. French v. Strumberg, 92. 


TAXES. 


CoUuNTY BONDs. 
TRESPASS TO TRY ‘TITLE, 5. 
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TENANT IN COMMON. 

1. Prior to the adeption of the Revised Statutes, a tenant in com- 
mon might recover the entire premises as against a mere wrong-doer, 
although the petition failed to disclose the extent of the plaintiffs 
interest, or that he was but a part owner. Stovall v. Carmichael, 383. 

2. The institution of a suit in trespass to try title, in 1876, by a 
part owner of land, there being nothing in the petition to indicate 
that it was brought also in behalf of any other part owner, did not 
operate to stop the running of the statute of limitation as against 
others than himself. Jd. 

3. Burleson v. Burleson, 28 Tex., 410, approved, Jd. 

4. Where one of two tenants in common is under some disability 
which prevents the running of limitation against him, the other tenant 
is not protected from the effect of limitation; and in such case the 
party under disability, and not barred, ean recover only his own 
moiety. Id. 

5. While the beneficial acts of a tenant in common will inure to the 
benefit of his co-tenants, as will his own, in the absence of evidence 
to the contrary, it is also true that by the institution of an unsuecess- 
ful suit he binds no one but himself, and other joint owners are not 











estopped by a judgment against him. Jd. 

In a suit by one tenant in common against another, the judg- 
should leave both in possession, since neither is entitled to ex- 
Sive possession. Prior to the adoption of the Revised Statutes, a 
laintitf who established an undivided, though indefinite, interest in 
land, was entitled to a judgment placing him in possession with the 
defendant, whose right to an interest in the land had also been estab- 
lished. Jd. 


TRANSCRIPT. 
AFFIRMANCE ON CERTIF- PRACTICE IN SUPREME CouRT, 1], 3. 
ICATE, 2. STATEMENT OF FACTs, 1. 

EVIDENCE, 2. 

Ordinarily, the interrogatories and answers of witnesses, and copies 
of papers used in evidence, should not be incorporated in the record, 
but the facts proved thereby, instead, ‘The statutory rule prohibiting 
it lessens expense and expedites the disposition of causes. When this 
rule is departed from, in exceptional cases, the necessity for it should 
be made apparent in the record itself. McManus y. Wallis, 534. 


TRESPASS. 
JURISDICTION, 14. 
PLEADING, 6. 


TRESPASS TO TRY TITLE. 
PLEADING, 5. 
PURCHASER, 2. 
TENANT IN COMMON. 
1. A sued C in trespass to try title to recover land, and for damages 
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TRESPASS TO TRY TITLE—continued. 


Claimed as resulting from the eutry made by C on the premises in 
dispute, and his removal of rails therefrom placed there by A. ‘The 
controversy involved the location of a dividing line between adjoining 
tracts of land. The petition contained no averment of improvements 
made by the plaintiff in good faith. The jury found, by their ver- 
dict, in C’s favor for the land from which he removed the rails, but 
in favor of A for damages: Held 

1. That in the absence of an averment, under the statute, that 
A had made the improvements in good faith, it was error to ren- 
der judgment in A’s favor for damages. 

2. The gist of the action for damages was the injury done the 
possession, 

3. While, as against a mere trespasser, possession is sufficient 
to support an action, as against the rightful owner a wrongful 
possession gives no cause of action for entering and resuming pos- 
session, unless done with foree and a strong hand, 

4. The rightful owner of land is the owner of improvements 
made thereon without his consent. 

5d. The verdict being in response to an erroneous charge, and 
not an unconditional verdict for defendant, the finding on the 
question of boundary Phy have been influenced by the erroneous 
issue submitted, and the judgement will not be reformed, but re- 
versed, Bonne rv. Wiggins, 125. 

2. The defendant may, in trespass to try title, under the plea of 
not guilty, set up any matter of defense except limitation, or that 
Which involves affirmative equitable relief, both of which must be spe- 
cially pleaded. Williams v. Barnett, 130. 

3. In trespass to try title, the plaintiff after making affidavit to the 
loss of the original, offered in evidence a certified copy from the ree- 
ords of the proper county of what purported, on its face, to be a 
deed from Henry Millard as attorney in faet for George W. Glasscock. 
It was authenticated for record by the affidavit of a subseribing wit- 
ness only, as follows, viz.: ** REPUBLIC OF TEXAS, Milam countly.- 
Before me, Nathaniel C. Raymond, special deputy for Arthur Eld- 
ridge, clork of the County Court of Milam county, for this purpose 
personally came and appeared Thomas Dillard, one of the witnesses 
to the foregoing instrument, who acknowledged his signature as such 
and made oath that he saw George W. Glasscock sign the same as 
the attorney in fact for Henry Millard, for the purposes therein 
expressed, Given under my hand and seal, there being no seal of 
office, this first day of June, A. D. 1843.—N. C. RAYMOND, special 
deputy for Arthur Eldridge, clerk:* Held, To have been properly 
excluded, Cavit v. Archer, 166. 

4. Holders of a legal title cannot be ejected by parties having no 
equity. Hollis vy. Dashiell, 187. 

5. To exempt a defendant in trespass to try title, against whom 
judgment is recovered, from liability for **use and occupation,” 
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TRESPASS TO TRY TITLE—continued. 


under article 4306, he must prove both that he paid the taxes on the 
land, and that the plaintiff failed to pay the same. Pope v. Daven- 
port, 2Q6,. 

6. When defendant denies possession and claims title to the land 
in controversy from the plaintiff by a sale under an execution against 
him, it is not error to overrule the objection of defendant to the 
validity of the title down to plaintiff. Pearson v. Flanagan, 266. 

7. Prior to the adoption of the Revised Statutes, a tenant in com- 
mon might recover the entire premises as against a mere wrong-doer, 
although the petition failed to disclose the extent of the plaintiil’s 
interest, or that he was but a part owner. Sfovall v. Carmichael, 383. 

8. The institution of a suit in trespass to try title, in 1876, by a 
part owner of land, there being nothing in the petition to indicate 
that it was brought also in behalf of any other part owner, did not 
operate to stop the running of the statute of limitation as against 
others than himself. Jd. 

9. Burleson v. Burleson, 28 Tex., 410, approved. Jd. 

10. Where one of two tenants in common is under some disability 
which prevents the running of limitation against him, the other 
tenant is not protected from the effect of limitation ; and in sueh 
ease the party under disability, and not barred, can recover ouly his 
own moiety. Id. 

11. While the beneficial acts of a tenant in common will inure to the 
benefit of his co-tenants, as will his own, in the absence of evidence 
to the contrary, it is also true that by the institution of an unsnecess- 
ful suit he binds no one but himself, and other joint owners are not 
estopped by a judgment against him. Zd. 

12. Inasuit by one tenant in commen against another, the Judgment 
should leave both in possession, since neither is entitled to exclusive 
possession. Prior to the adoption of the Revised Statutes, a plaintiff 
who established an undivided, thongh indefinite, interest in land, 
Was entitled toa judgment placing him in possession with the defend- 
ant, whose right to an interest in the land had also been established. 
1d. 

13. A sale under a power of attorney investing the agent with 
authority to sell the bount¥ claims of the principal, **or any land 
that may be secured thereby,’ vests such equitable title in the pur- 
ehaser as will enable him to maintain trespass to try title to recover 
the land, as against a trespasser. LTermann vy. Reynolds, 391. 

14. See opinion for facts which will authorize one in possession of 
Jand, under a deed of general warranty, to maintain trespass to try 
title against a mere trespasser. Webster vy. Mann, 416. 

15. In an action of trespass to try title, the defendant, under a 
plea of not guilty and failure of consideration, attempted to show 
that she was in the possession of the land when the plaintiff purchased 
from her vendee. The defendant’s deed contained a general war- 


ranty, and recited a consideration already paid and performed—that 
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TRESPASS TO 'TRY 'TI'TLE—continued. 
the defendant’s vendee had taken care of her ** from the year 1863 to 
the present time ’?: Feld, That the defendant’s possession would not, 
of itself, constitute such an adverse possession as to be equivalent to 
notice of any right remaining in her, as the same was consistent with 
the terms and purposes of her deed. Jd. 
16, See statement of case for facts under which a purchaser at exe- 
cution sale was not required to show title from the sovereignty of the 
soil, Williams vy. Ball, 603. 





17. The plaintiffs, in trespass to try title, in their petition claimed 
title in themselves as heirs of the original grantee of the land and of 
his wife, by general allegation to that effect. The petition was ex- 
cepted to on the ground (1) that it did not state whether the grantee 
died testate or intestate ; (2) nor what estate the plaintiffs claimed in 
the land sued for; (3) nor whether the grantee was ever married : 
Held, That since the petition stated a prima-facie case in favor of 
plaintiffs, its alleged defects were more properly matters of defense 
than of necessary affirmative allegation in the petition. Ufford vy. 
Wells, 612. 


TRIAL BY JURY. 
CONDITIONAL SALE, 2. 
That the sister and niece of a juror are the wives of two of the 
brothers of a party to a suit, constitutes no ground of disqualilication, 


Johnson v. Richardson, 481. 


TRUST DEED. 
FRAUD, 2. 
HOMESTEAD, 2, 4, 5, 9, 11. 
TRUSTS AND TRUSTEES. 


The execution of a deed to secure a debt toa third party, conveying 





in trust land which at the time was subject to a judgment lien in favor 
of another, cannot be regarded as fraudulent, with reference to the 
owner of the judgment. Pearson vy. Hudson, 352. 


TRUST SALE. 

TRUSTS AND ‘TRUSTEES. 
TRUSTS AND TRUSTEES. 
HOMESTEAD, 9, 10. 

LIMITATION, 5. 


The owner of a homestead joined his wife in incumbering it, by 
trust deed, to secure the payment of a debt, and afterwards, in 1872, 
died, and his widow, after his death, abandoned the place and removed 


~~ 


— 


from the State. ‘The claim was presented for allowance and approved 
by the administrator, after which the property was sold, under author- 
ity of the trust deed, by the trustee. Ina suit brought by the pur- 
chaser against the children of the deceased, in possession, to recover 
the property : Held— 
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continued, 


TRUSTS AND TRUSTEES- 


1. The sale under the power, by the trustee, would be ineon- 





sistent with the statute postponing the debt which the trust deed 





Was intended to secure, te others, including an allowance to be 
made to the widow and children in lieu of a homestead or other 
exempt property. 

2. The statute, in providing that exempt property should con- 
stitute no part of the estate, did not design to interfere with the 
established policy to allow no mere mortgage lien to be so enforced 
as to deprive the widow and children of the exempt property, or 
an allowance in lieu thereof. 

3. Under the statute, the Probate Court was authorized to make 
an allowance in lieu of a homestead and exempt property, and 
that allowance was to be paid in preferenee to claims secured by 
mortgage liens. 

4, If one lien creditor could appropriate the homestead because 
of his power to sell, the property on whieh other creditors have a 
lien might be taken to supply to the family of the deceased their 
allowance in lieu of a homestead. 

5. ‘The mortgage was but an incident to the claim, and the elaim 
comes within the letter and poliey of the law which requires its 
presentation and postpones its payment to preferred claims. 

6. The purchaser acquired no title. Abney v. Pope, 288. 


USE AND OCCUPATION. 
TRESPASS TO TRY ‘TITLE, 5. 


VARIANCE. 
See opinion for facts held insufficient, in a collateral proceeding, to 
establish a fatal variance between an execution and judgment, allect- 


ing the rights of a purchaser at execution sale. Williams vy. Ball, 6038. 


VENDOR AND VENDEE. 
PRESUMPTION, 1. 
1. In trespass to try title, the defendant pleaded, in substance, that 


the common vendor of both plaintiff and defendant, who was also a 





party to the suit, had, before the plaintiff’s purchase, sold to defend- 
ant, who had paid a part of the purchase-money and made valuable 
improvements; that defendant’s contract of purchase contained no 
stipulation for its forfeiture, or forfeiture of payment and improve- 


ments, on nou-payment of the purchase-money notes; that the com- 4 
mon vendor bad, when defendant bought, falsely represented his title a 
to be clear; that he proposed to bring the unpaid purchase-money : 


into court, to be paid on a decree of title protecting hin against the 
outstanding claim, and that the common vendor was insolvent: LZeld, 
That the answer sufficiently exensed the failure to pay, to preveut— 
if true and unrebutted—the forfeiture claimed, anc the court erred in 
striking it out. Estell v. Cole, 170. 
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VENDOR AND VENDEE—continued. 
2. In the opinion of Justice Gould, the decisions of this court show 


a broad distinetion between the rights of a vendor under an absolute 
deed with warranty which recites the existence of unpaid purchase- 
money notes, but retains no express lien in terms for their payment, 
and his rights under a deed which declares that a lien is reserved for 
unpaid purehase-money. Under the former, the vendor has parted 
with title, and has only an implied vendor’s lien for purchase-money ; 
under the latter, the superior title remains with the vendor, and the 
deed is the evidence of an exeecutory contract. Baker vy. Compton, 252. 
3. A deed absolute on its face which recites the existence of unpaid 
purchase-money notes, but retains no express lien for their payment, 
couveys the title and right of possession, subject only to the implied 
lien to secure the payment of the notes; and the fact that the notes 
stipulate on their face that they are executed “to secure the purchase- 
money due’? on the land, will not, when such a deed is executed, 
create an express lien. Jd. 

1, When a deed absolute on its face is made for land, and at the 
same time the purchaser executes a mortgage to the vendor, which on 
its face shows that it was made to secure the unpaid purchase-money 
note, the superior title remains in the vendor, entitling him to reeover 
possession in default of payment, although the purchase-money notes 
are barred by limitation. The fact that the mortgage included other 
property than the land conveyed, does not alfect the principle. Jack- 
son Vv. Palmer, 427. 

5. Although the purchase-money notes given for land are barred by 
limitation, the vendee of the purchaser who buys from one whose title 
is dependent on payment of the purechase-money, and having notice 
thereof, cannot resist the recovery of the land by the original vendor, 
the purchasc-money remaining unpaid. In such a case, equitable 
rights growing out of the laches of the original vendor cannot be con- 
sidered unless pleaded. Td. 

6. When a mortgage is given simultaneously with the deed to secure 
the purchase-money, or a lien to secure the purchase-money is ex- 
pressly reserved in the deed itself, the superior title remains with the 
vendor; and a subsequent purchaser being charged with notice of 
Whatever is apparent upon the face of his chain of title, takes subject 
to the superior title. To protect himself, he must do equity, and re- 
deem by payment of the purchase-money. U/fford vy. Wells, 612. 

7. If in such a ease the original vendor brings suit, in the nature of 
a bill to foreclose and bar the equity of redemption, the subsequent 
purchaser, if made a party, will be bound thereby. If, however, he 
should not be made a party, although his equity of redemption might 
not thereby be barred, yet, in a contest of title between him and the 
original vendor, the superior title of the latter must prevail, unless in 
a proper case, under appropriate allegations and proof, the equitics of 


ld. 


the former ean still be enforeed., 
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VENDOR’S LIEN. 

FORECLOSURE, 

1. A lien secured by deed of trust for the payment of a purchase- 
money note, given in discharge of another purchase-money note due 
a remote vendor, which was itself a lien on the land, is superior to the 
implied equitable lien in favor of another purechase-imouey note not 
thus secured, but which was executed at the same time for another 
portion of the purchase-money. Robinson v. Mc Whirter, 201. 

2. A lien will not be enforeed which equity infers from the silence 
of the parties, and their failure to make any stipulation for the security 
Of part of the purchase-money, if its enforcement would operate to 
iter or lessen the security whieh has been stipulated for in reference 
D another portion of the purchase-mouey. Jd. 

‘3. In the opinion of Justice Gould, the decisions of this court show 
broad distinction between the rights of a vendor under an absolute 
bed with warranty which recites the existence of unpaid purchase- 
; Oney notes, but retains no express lien in terms for their payment, 
mud his rights under a deed which declares that a lien is reserved for 
Tmpaid purchase-money. Under the former, the vendor has parted 
with title, and has only an implied vendor's lien for purchase-money ; 
under the Jatter, the superior tithe remains with the vendor, and the 
deed is the evidence of an exccutory contract. Baker vy. Complon, 252. 

4, The superior title remains in the vendor until the purchase-money 
is paid: Ist. When the conveyance is executory; as, where a bound 
for title has been given. 2d. Where a mortgage for unpaid purchase- 
money is given simultaneously with the deed. 3d. When an express 
lien is retained in the deed for the payment of the purchase-monev. 
Webster v. Mann, 416. 

6. Distinguished from Mann v. Falcon, 25 'Tex., 271. Jd. 





VERDICT. 

DAMAGES, 3. 

Fact CASES, 7. 

1. See statement and opinion, as to a general verdict, where special 
findings were directed, which was sufficiently responsive to the charge 
on the main issue, and held good. Johnson v. Richardson, 481. 

2. In the absence of a statement of facts, special findings of the jury 
trying the cause below, in response to issues submitted, will be re- 
garded as conclusive between the parties as to the facts found. Pool 


v. Sanford, 621. 


VOID AND VOIDABLE. 


EXECUTION SALE, 2. PURCHASER, 4. 
FRAUD, 3, 4. STATUTES CONSTRUED, 10. 


MARRIED WOMAN, 5. 
1. ‘Though consent toa judgment by a guardian ad litem against his 
ward, or an administrator against the estate, in the absence of evi- 
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VOID AND VOIDABLE—continued. 
dence, may be erroneous, the judgment is not void by reason of such 
consent. Hollis vy. Dashiell, 187. 
2. The validity of a judgment against parties before the court, prop- 
erly served, is not affected by the fact that it is void as to other defend- 
ants not actually served with process. Id. 


VOLUNTARY CONVEYANCE. 

A voluntary couveyance by a parent to his children, made when 
the parent is in embarrassed circumstances, is not necessarily fraudna- 
lent. The indebtedness at the time of the conveyance is a badge of 
fraud to be considered by the jury in connection with all the faets to 
determine the intention of the grantor. Van Bibber vy. Mathis, 406. 

WAIVER. 

APPEAL, 1. 


WIDOW. 
HOMESTEAD, 5, 7, 8. 9. 


WITNESS. 

DEPOSITIONS, 1, 2, 3. 

IMPEACHING WITNESS. 

SUBSCRIBING WITNESS. 

1, Answers to interrogatories of the adverse party not strictly relat- 
ing to the subject-matter of the interrogatory, would, it seems, since 
the act of 1871 ( Pasehal’s Dig., art. 6826) making parties competent 
witnesses, be admissible. Hammond vy. Hough, 63. 

2. A witness may not testify to his understanding of transactions 

between others, not of his personal knowledge. Jd. 

3. Asa general rule, the correct practice is for a witness, who does 
not testify as an expert, to state facts, and leave deductions therefrom 
to be drawn by thejury. dZ. & 7. C. R. R. Co. v. Smith, 178. 

4. It is not error to permit a witness to testify generally as to his 
knowledge of the matters in issue, without special interrogatories to 
each point. Pope v. Davenport, 206. 

5. Counsel, in examining a witness, have no right to read from a 
statement of facts, in the hearing of the jury, what purports to be the 
testimony of that witness, taken in another cause, as a basis for ques- 
tions to that witness as to what was his evidence in that cause. Jd. 


WRIT OF ERROR. 
AFFIRMANCE ON CERTIFICATE, 1, 2, 3. 











